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WEE I could be uneaſy under any of your 
WAYS Commands, this, you may be afſured, 
FL would be the time of my ſhewing it : It 
Wy _PAAS is an bard task you have laid upon me ; 
-V DE The Books, of which you require my 
MANNERS thoughts, are long: and ſpeak the Au- 
thor (whoever he is) to be a Man of great Learning and 
Reaſon; one, who can argue to the beſt advantage his 
Subject will bear. And the Collections he has made, 
plainly ſhew, that he has taken great pains, and bent all 
his thoughts for ſome time, to the maintenance of that 
Cauſe, to which ſome Prejudice has unhappily determined 
him. 1, Sir, to your knowledg never {aw the Books till 
within theſe very few days, and1 fear you will have too 
much reaſon from what I write to believe me, when I 
tell you, That the reading the Books once over, (and thar 
with frequent Interruptions too). waſted almoſt half the 
time I have been ableto allow my thoughts upon the Sub. 
jet. This has prevented my conſulting any Books writ- 


cen 


2 


of reading Dx. Sherlock's Book , which the Defence pre- 
tends to Anſwer. You muſt not therefore be ſuprized, if 
you happen to meet here with what others have ſaid on 


the ſame Subje; without any acknowledgment that I 


received it from them ; or (which I more fear) if you 


ſhould find Opinions differing from thoſe of very 


great Men, who have undertaken this Controverſy, 
They were my Thoughts, Sir, which you required, and 
I have taken a courſe to give them: to you free, neither 
—_— » Nor over-ruled by the Opinions or Authority of 
others. 

The Queſtion, as tis ſtated by the Author of the caſe, 
1s put very cautiouſly and ſtrongly in favour of the Cauſe 
he propoſes to himſelf to maintain ; he has fenced it in 


with ſuch ReſtriQions in the ſtating, and the Expoſition 


of the Terms, that it would be a very unneceſſary thing 
to undertake an Anſwer to him, if his Book did not offer 


af the proof of more than the firſt Queſtion under his Li- | 


_- 


mitations, does require from him. | 

No one, I ſuppoſe, who has ſubmitred- to Their Ma- 
jeſties Government, who thinks it too the Duty of all Exg- 
liſh Men to do the ſame, and to pay Faith and Allegiance 
to them, will therefore believe himſelf at all concerned 
to maintain that, If a Perſon who has no manner of Right, 
by force, exclude, or depoſe a King, whoſe Right to the Crows 
7s clear and undoabted, and thereby gets the Exerciſe of the 
Government into his hands, the Regal Authority, and un- 
donbted Right remaining ſtill in the excluded Prince, the 


People ought to pay a full and entire Submiſſion and Obedience 


to this King in Poſſeſſion, ſo as wever to attempt any thing 
againſt him, but ſtand by and defend him againſt the diſpoſ* 


ſeſſed Prince, with his. Life and Fortune, This 1s a Cale 


of our Author's own making, and bears no Reſemblance 
| to 


RefleAions on the Caſe of Allegiance _ 


ten in favour of Submiſſion to a King in Poſſefion, nay, 


<. 


0 @ King s Poſſeſſion, 8c; 
to the preſent State of this Nation : Nay,on the contrary, 
if I may take-the liberty to reduce the general Queſtion 


to our particular 'Caſe, I think the two things agreed by 
him, as Preliminaries, will ſufficiently juſtify any Exglſb 


Man in his -ſwearing Allegiance, and paying the Duty © * *- 
_ of a Subject to Their preſent Majeſties. For the firſt of 


them agrees, That 4 bare Poſſeſſion, tho purely by Uſurpa- 
tion, will carry a Right to the Subjetts Allegiance in an He- 
reditary Monarchy, where the whole Royal Line is extintt ; 
to 'prevent the Bloodſhed and Confuſrons which might follow 
upon the Peoples attempting to ſet up another Perſon or Go- 
vernment. This prudential Reaſon, and a Submiſſion 
upon it, he lays down to be a ſufficient Title to the Uſur- 
per, and that it makes him from henceforth King de Fure , 
ons to whom all Faith and Allegiance becomes due. 
(Tis ſo obvious of it ſelf, that I might ſpare the obſer- 
ving, "That he frames his Caſe upon a Suppoſition of the 
whole Royal Lines being extinct, for no other purpoſe 
than to reſtrain it ſo, as to extend only to Caſes where 
there is no. other Perſon in being , who has a juſt Title 
to the Crown, and whoſe Right is invaded by that Poſ- 
{:ſſhon). 

The ſecond agrees, That where there are divers preten- 
ders, and it is not clear who has the true Right or Title ; the 


 Gubjefts Allegiance is to follow the Poſſeſſion. 


If therefore the late King, by the aſſuming to himſelf 
an Authority to ſuſpend, and by general and unlimited 
Diſpenſations to repeal Laws without Parliament ; by the 
entruſting almoſt the whole Power, Military and Civil, in 
the hands of ſuch Perſons only as would undertake with 
their endeavours to ſupport him in thoſe Exceſſes ; By the 
putting thoſe few Laws which he found it his intereſt to 
obſerve, in Execution, by ſuch generally, as were by Law 
made incapable of all Truſt and Rule; : By the: conſtant 

| B 2 aim 


4B, 


'us, by his immoveable Adherence to the Intere 


Re fleAlions on the Caf" of Allegiance 
aim and tendency that every one of his AQtions had to 
enſlave us at home, not to omit the Bonds FOI for 


French King , from which (as a chargeable Experience 
teaches us) the utmoſt effort we can make, and that 
aſſiſted with very great and powerful. Alliances, will 


ſcarce reſcueus. 1f his unwearied endeavours to deſtroy 


the Reformed Religion, with a thouſand other Male- 
Adminiſtrations, that ftruck at the very Being and Foun- 
dation of the Conſtitution it ſelf, and the Laws and Li- 


berties of the People of England ; did declare, that he 


would not govern by our Laws. or Att by an Authority 
limited by them. JF upon the Parliaments humble and 
modeſt Repreſentation to him (according to their Duty) 
of the unwarrantableneſs of ſuch Proceedings, and the 
Alarm that the People took at his great Violations of 
their Rights, and Breaches upon the Government, he 
broke them up in Anger, and thereby ſhewed an obſtinate 
and ſetled Reſolution to aſſert that unlimited Power to 
himſelf, and govern according to it. {f having by theſe 
Arbitrary Proceedings drawn great Difficulties upon 
himſelf, inſtead of taking proper Courſes to ſecure his 
People againſt ſuch Excelles for the future, he held to 


| the fame Counſels ſtill, and by their Advice quitted the 


Kingdom, then in the utmoſt Confuſion, withour making 


any Proviſion for the Adminiſtration of the Government, ' 
and voluntarily put himſelt into the hands of its avowed 


perpetual Enemy. If all theſe things put together, will 
amount, either to a renouncing and difclaiming his Title 
toa Government limited by Laws, or a diſabling and 


rendring him incapable to Exerciſe any Government at 


all. Nay, If the ſhare and intereſt which the Body of 
the People have in the Preſervation of the Laws and Con- 
{ticution, and their concern 1n. the welfare-of the whole, 


will 


sof the 


45 
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\ t0 a King in Poſſeſſion, &c. 
will make it come up but to a doubtful Caſe, 7 up- 
on this, to reſcue us from thoſe Confuſions , to pre- 
{erve what remained of the Ancient Government, . and. 
to reſtore what had been impaired, the Repreſenta- 
tives of the People did fill rhe deſerted Throne by pro- 
claiming the Authors of our Deliverance, King and 
Queen, and the Body of the People (for the number 
of Male-contents is {o inconſiderable, that there is no 
need of foftning the word upon their account) have 
owned their Title to the Crown, ſubmitted and Iworn 
Allegiance to them as their Governors: And zf it be vi- 
ſible to the whole World, that their Government has 
produced all the-good EffeAts that were propoſed or 
aimed at; and they are in as-full and quiet Poſſeſſion of 
the Throne, as ever any. Princes were who fat upon it, 
with a repeated Recognition of their Title. I cannot 


% 


but think, that every one, who will give himſelf leave _ 


calmly to conſider, muſt agree, That our Caſe comes 
up to that which our Author puts. It does not, cannot 


appear that any other Perſon has a better Right to the 


Crown : and the conſequence of our Author's drawing 
from that, will be, . That every Exg/:ſh-man ought 
to bear Faith, and pay Allegiance to Their Majeſties, 
who (thanks be to God) are 1n fo full a Poſſefſion of the 
Throne, L- 

But not to enter farther into-the general Queſtion, 
which, I think, ought not to be too freely ſearcht into, 


People, who will be forward out of Wantonnels, to put 
things in prattice , which nothing but the utmoſt-ne- 
ceſſity can juſtifie; I conceive I. ſhall efeCtually anſwer 
all that can be materially objected from .the Caſe of 41- 
legiance , &Cc. and the Defence of it , againlt our pre- 


leſt it give Advantage and Encouragement to a ſort of 


{cnt Settlement, if IT. can maintain. this Propoſition, ,. 


That. 


6 


RefieAions on the Caſe of Allegiance 

That where a Kjng # in the full and quiet poſſeſſion of the 
Throne, and Exerciſe of the Government ; has been ſolemn- 
ly proclaimed , and freely and voluntarily recognized and 


ſubmitted unto by the States of the Kingdom as their Ring ; 


has viſibly the Power and Strength of the Nation in his hands; 
the Laws have their due courſe in his Name, and al! pub- 


lick juſtice is adminiftred by thoſe depured and commiſſion- 


ated by him ; altho he had no precedent legal Right, and 
that there is another perſon living, who according to the 
ordinary courſe of Hereditary Succeſſion, has a juſt claim 
to the Crown ; yet the Laws of England ao require every 
private ſubjett to pay their Allegiance to ſuch a King in 
poſſeſſion, and prote# them in their ſo doing. And this, 
I hope, will be fully made out, by plain Law, and all 
the ſeeming ObjeQions offered againſt it from the Laws 
of the Land, anſwered. 

To fave my ſelf and the Reader ſome trouble here- 
after, it will be convenient, before l enter into the parti- 
cular conſideration of our Author's Arguments and Ob- 
jections, to obſerve, That the Government of Exzland 
is to be.confidered in two reſpects: 1, WitHh regard 
to the Power of Legiſlature, viz. The King and Body 
of the States, who have power over all poſitive Laws, 
to make new ones according as they in their Judgments 
ſhall think expedient, and to alter, amend, and ſupply 
the defeCts of the old ones, as they in prudence ſhall zudg 
the preſent circumſtances of Afﬀairs require. 21y, The 


_ Executive Power, of which the King is ſupreme, and 


Courts of Juſtice, and other Officers ſubordinate under 


him. To them it belongs not to deliberate or determine, 


what in their opinions it were fit or reaſonable the Law 
ſhould be, and thereupon declare that to be Law ; but 
to declare what the Law is, as it at preſent ſtands, in 
every cale coming judicially before them, and to put that 
Law 


<z 


to a King in Poſſeſſion, &c. 

Law in Execution. Thus is ſo very obvious, that it muſt 
without heſitation be agreed to me ; and ſo muſt the 
conſequence that I draw from it : That I need not make 
it any part of the preſent Queſtion, Whether the ARs 
of one who is called an Uſurper in Title, that tend 
immediately to the deſtruCtion of the right of the dif- 
poſſeſſed Prince, be juſt in themſelves , ſo that they 
ought to continue 1n force, and not be repealed and an- 
nulled, by a Power competent for that purpoſe, upon 

the injured Prince's happening to be reſtored to his 
| Right: But whether ſuch Atts being done according 
to the known legal Forms and Ceremonies , by ſuch a 
Poſſeſſor of the Throne as I have before deſcribed, eve- 
ry private {ubject may not, in good Conſcience, ſubmit 
unto and obey them, without taking upon him to judge 
of his Governour's Title ? Nay further, whether the Laws 
of the Land do-not proteCt him in ſo doing; and not only 
ſo, but require it from him ? 

I think the Affirmative is agreeable to the Laws : And 
I now come to conſider what our- Author fays to the 
contrary. 

The firſt Point he endeavours to make out, is, That 
notwithſtanding the Opinions of the Eminent Lawyers 
whom he mentions (which I muſt obſerve were deliver- 
ed in the times of Kings, whole Titles to the Crown 
were undoubted, fo that there was no neceſſity for their 
_ -ftraining the ſenſe of the Law to make it favour their 
Maſter's intereſt : and which, for ought that ever yet 
has appeared, were never contradicted hitherto by any 
one of thar profeſſion), 4 Kzng de fatto i not Seignior le 
Roy within the Statute of 25 E.}. | 

I ſhall through this Diſcourſe take thoſe words to 
mean, one who is in the full and. peaceable poſſeſſion 


of the Throne, and Exerciſe of the Government, with 
| the 


< ee <> hues ws el IR DL fel rien IST: - - 9 __ 
foe A ne, RS L " > 4 
"1 o * - — ou” - F . w 4 


RY DN EDOLET TIS 


2% TT ES 
FP - Wk bs. 


fi. - 8 Refleflions on. the Caſe of Allegiance | 
bo. the free ſubmiſſion of the People, by their Repreſen- 
ratives aſſembled in a Parhtamentary way ; but wants 
"y a Title by proximity of Blood and Hereditary Succefſi- 
= - on; and undertake for the defence of the duty of Alle- 
[| giance to ſuch an one only, and not to any poſſeſſion 
a without a true Right, ſhort of that : If any of the proofs 
| which I ſhall make uſe of hereafter, ſhall carry it fur- 
[- ther, they will more ſtrongly prove this : But I will 
not anſwer for more. IJ 
' I obſerve in general upon this Statute, x, That the |} 
puniſhment preſcribed by it, for the offences now under | 
| | debate, is the utmoſt to which a temporal Law can q 
| reach, Death and Diſzrace : This will make it highly 
| ; reaſonable, that the offence ſhould be plain and certain. 
| And in the ſecond place, That this Statute was made in 
favour of the Subject, that he might be at a certainty 
|| what hazards he runs, and not be ſwallowed up in the = 
Gulf, before he apprehended himſelf to be beyond his 
Banks: It made no new offence, but was reſtrictive of 
Pp the liberty that Judges had taken before, of expounding 
| | every thing, that an angry or jealous Prince did reſent 
as 2 wound of his Majeſty, into High Treaſon. This is 
1o well known to all that have lookt inco the- Law, that 
1t were idle to quote Authorities for it. I will, add in the | 
third place, as a thing not improper to be obſerved, That 
4t would be a very hard thing before E. 3's time to prove 
a certain Hereditary Succeſſion, The beſt Hiſtorian will 
find but few Inſtances of that kind from the Conquelt till 
| | the time of the making of this Statute. So that the de- | 
fect of Hereditary Title, could not be a thing forgotten, _ : 
or {lipt over, as out of the minds of King or People : 
4 Yet I can't perceive any thing 1n this Statute, to lead to 
| ſucha diſtination as is now made ; tho it was made as a 
1% Rule for the Subject, from which he might learn, how 
| ' he 


fo s Hikes 16 Poſe few; 8c 
he might demean himſelf in thoſe great matters with 


ſafety. There is not {o much as an Hint, that the trying 
who has the juſt Right and Title to the Crown,whether 


He, who 15 owned by the States of the Kingdom, and 


has the full Government and adminiſtration of all Afﬀairs; 
or another, who a thoughtful buſie man (that can't con- 
tent himſelf in the private ſtation wherein God Almigh- 
ty has placed him, but muſt ate h/mſel/fa Judge of the 
higheſt matters) will be fancying ought to be there.l ſay, 
T hat the trying that Point, ſhould be left to a Jury of x 2 
men ; as it mult be, ſhould a private perſon be proceeded 
againſt for an attempt upon the Poſſeſſor, in order to the 
reſtoring the diſpoſſeſſed Prince ; If it be true, that it is 
not Treaſon by that Law, fora private Subjett to attempt 


any thing againſt the King in poſſeſſion, in behalf of him, 


% 


King. 

This would be an hard Interpretation of a Statute,made 
in the time of a King who obtained poſſeſſion of the 
Kingdom by a War levied againſt his Father, and a for- 
ced Reſignation, after the Arms, of thoſe who took part 
with him, were ſucceſsful: In which taking up Arms a- 
gainſt the King in poſſeſſion, notwithſtanding all that 
might jultifie it in Reaſon of State and Prudence, he was 


that of Right, by Hereditary Succeſſion, ought to be 


| ſenſible that the Laws of the Land would not bear his 


friends out ; and therefore thought fit, in the firſt year 
of his Reign," to have an Act of Parliament paſſed, to 
indemnifie them againſt ordinary legal proceedings ; for 
what they had done. This he lookt upon as neceſſary, tho 
at'the ſame time, he thought rhe Cauſe in which thoſe 
who fell in the War, died, {o juſt in it ſelf, that he made 
a new Law on purpoſe, to fave them from ſuffering in 
their Eſtates: For we find, in the ſame year, there was 
a Statute made, to entitle the Executors of thoſe, who 

C were 
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were Slain in his Quarrel, in the purſuit againſt 


his Father, to Actions to recover: their Teſtators + 


Goods. h 


Lawyers account Co-temporaneam Expoſitionem , the 
belt interpreter of the Senſe of Statute-laws. I would fain 
have the Auther, or any one elſe, who would confine 
the words Seip1or le Roy in that Statute, to, Lawful and 
Rightful King by Hereditary Succeſſion only, to ſhew any 
thing leading to that Interpretation in the Hiſtory of 
that time, or any of the Kings Retgns before thar. 
Where it was ever heard of before that Aft, that Alle- 


glance was due to the uncrowned, unſubmitted-unto_ 


Right Heir ? Nay, I will go farther, Where in any pub- 
lick Record, before that Statute, there does appear a 
damning of the Title of ſuch a King, after a Submiſſion 
of the People to him, in favour of him that was nearer in 
Blood ? Whether the ſeveral Predeceſſors of E. 3. who 
had. not a legal Title by Hereditary Succeſſion, are not 


called Kings, in the Statutes of almoſt every year of his 


Reign, and all their AQts unqueſtioned ? If there 


were nothing extant to direct the Subjects to the 
contrary , and the King himſelf ſo often told them , 
that thoſe, whom 7 muſt call Kings de Fado only , 
were Kings without any addition (the very letter of 
this Statute) it would inſtead of being an Eaſe and 
Relief to the People, have proved according to the 


_ preſent Interpretation , the greatelt Snare that was poi- 


ſible. 

"Twas eaſy for them to ſee. and know who exer- 
ciſed the Kingly Office, under whoſe Adminiſtration 
they had the benefit of the Laws, and by whoſe 
Authority all Judicial Proceedings took their Courſe. 


They might too, without any great difficulty, learn 


who were the viſible Attendants on the Throne , the 
| King's 
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 t0 a King in Poſſeſſion, &C: 
King's near Relations, his Wife, Son, and Daughter; 
The Throne isbut one, and they ſaw who poſſeſſed that. 
The name Kjzg, 1s a name of Office, which conſiſts. in 


Exerciſe, that too was as plain to them. The words of 


the Statute ſeem as plain, T's Treaſon to compaſs or ima- 
gine the Death, &c. of the Kjng : Would it not now be 
a very great hardſhip to put it upon a private Perſon, 
to ſeek an hidden Senſe in plain Words, and at the pe- 
ril of his Life and Family, to make himſelf judge of all 
the Difficulties which may ariſe upon our Conſtitution, 
(which, what it 1s in all points, never was or will be 
agreed upon) ? Whether this Perſon that is fo expreſly 
within the words of the Statute, may not hereafter 
appear to have been wrongfully poſſeſſed : And upon 
that-apprehenſion, to put the poor Man under an Obliga- 
tion of laying himſelf, for the ſake of a Nation, open to 
the Vengeance of one, who has the plain words of the 


Law on his ſide, and Power to back it? To put him un- - 
der a neceſlity of being a Sacrifice to his own private 


Opin1ton, againſt the publick acknowledgement of the 
Body of the People, in a caſe wherein common Senſe, 
and the Wiſdom of all Governments forbid the admit- 
ting a private Perſon to be a Judge; nay, won't en- 
dure its being made the Subject of a nice and curious 
Inquiry * | 

But I perceive by Defence f. 6, 7. That it is one main 
ground of our Author's Opinion, and whereon he prin- 
cipally relies, That the Law does not look upon the 
King de Fado to be Kzag, but accounts him that 1s dil- 
poſlefied, and de Jure ought to be ſo, tobeſo; and he 
calls upon Dr. Sherlock for Authorities to prove the con- 
trary, This explains the two firſt Lines of his Book, 
where he makes it the deſcription of a King de Fare, That 
he is the Perſon that has the Regal Authority, The hes = 

C 2 | ha 


Ra Pg 
IT ET om 
"_-w 


_ I Toy <> 2” Cam = 


$550, _—— AE a Fe _— hs "TY "Ro " _ 
= 7 oy 7 


Fre iS Ny Refleflions on the Caſe of Allegian 


WW - 


had. aſſerted, That the King de Fafo was King, as a 


ſelf-evident Propoſition ; and I ſhould. think my ſelf 


very ſafe in my Propoſition ſtil], were I in the DoQor's 


cale, without any other proof. But 7 will for once 
comply with the Author's Requeſt, and refer him to- 
a very ingenious Book, called, The Caſe of Allegiance to 
a King in Poſſeſſion, where he may find a great many 
unan{werable Authorities to that purpoſe; een as many 
as ever there were Revocations, or Repeals of the As 
of ſuch Kings. There they declare, That the U/arper 
was in fact King, but not 1n right ; and after they have 
done ſo, uniels there can be two Kings, they have left 


- No other ſenſe for the words, K7izs de Fare, but that 


of right he ought to have been King all that time, tho 
the other in fat was ſo. For his full ſatisfaQtion, I will _ 
give him a taſte of one, out of many, and it ſhall be 

his Darliaz Act, the Statute 1 E, 4. which may be 


ſeen printed in the Record of Baggor's Caſe, in the 


Year-book, 9 E. 4,9, 10. The Author quotes it often, 
and once as an Authority for him 1n this voint, becauſe 
(ſpeaking Hiſtorically, and deſcribing Perſons accord- 
ing to the ſeries of times, that it ſpeaks of them in) 
it calls H. 4. Henry late Earl of Darby, as he was, 
when he reared the War againff R. 2, which is the 
thing that follows that Name : But let us ſee what other 
ill things it ſays of him, Why, He »/arped and intru- 
ded upon the Royal Power, Eſtate, Dignity, Preheminence, 
Poſſeſſion, and Lordſhip of England. And after he had 
done ſo, and King Rich. 2, was dead, it is true, By 
Law, Cuſtom, and Conſcience, the Right and Title of the 


ſaid Crown and Lordſhip, deſcended to the Earl of March. 


But then (as if it were afraid the ſenſe of the. words, 
Right and Title , ſhould be miſtaken) it ſets them 
in the next Sentence, in a direct Oppoſition to 


the 


to a King in Poſſeſſion, &c. 
the Poſſeſſion of the Throne in the Senſe I contend for : 
where it ſays, That E. 4. according to the Ripht and Ti- 


tle of the ſaid Crown and Loraſhip, after the deceaſe of the 
Duke of York his Father , took upon him to uſe his Right 


and Title to the ſaid Realm, and enter'd into the Exerciſe of 


the Royal Eſtate, Dignity, Preheminence , and Power of 
the ſame Crown, and to the Reion and Governance of the 
[aid Reaim of England, and Lordſhip. And amoved H.6. 
from the Occupation, Uſurpation, Intruſion, Reign, and Go- 
wvernance of the ſaid Realm, to the great Foy of the Subj 
for their being departed from the Obeyſance and Gover- 
nance of the unrizhteous Uſurper, &c, If this be not 
enough , take the words more plainly, where the Sta- 
rute tells us, The Crows after the death of Rich. 2. ſhould 
have deſcended to the Earl of March, 2s next Heir of the 
Blo: d, if the ſ1id Uſurpation had not been committed. The 
effect of theſe words 1s again repeated with regard to FE. 
the 44/s Iule. And the Statute expreſly diftinguiſhes, 
That the Kino was in right fr» the death of his Father, 
very jſt King of the ſame Realm, but only from the fourth 
aay of March, in lawful Poſſeſſion of the ſame Realm, with 
the Royal Power, Preheminence, Eſtate, ana Dignity 
belonoing ts the Crown thereof ; with abunaance more to 
the ſame purpoſe. Theſe Authorities, without remark- 
ing on them, will probably go a great way in proof 
of the DoQor's Propoſition; and the rather, becauſe 
they are of times when de Jare was triumphant ; if they 
don't ſatisfy, upon a little Tntimation, more ſhall be 
G4VCn, 
I confeſs, I can ſcarce with Patience hear ſome Opi- 

nions that are fondly broached upon fo weak a Foun- 


dation as 4 private Judgment ; ſo very dangerous to. 
all -Governments, and deſtruQtive to the Perions them-. 


ſelves who adyance them. If the Conttitution of rhe 


Kingdopn . 
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Kingdom were plairt and poſitive , ſo that it were'ims 
poſſible for any unbiaſed, conlidering Man , to think 
otherwiſe, but that our Monarchy is ſo »za/terably 
Hereditary , that neither the Conſent, or other Act, 
nor any manifeſt impediment or defett of the Perſon, 
who 1s next in Blood, could aceording to our Conftitu- 
tion, develt him of his Right to the Crown, or dil- 
charge the Subje&t from Obedience to him ; Then, in- 
deed, a private Man, whoſe certain knowledg of the 
Royal Pedegree convinced him where the undoubted 
Right was, might reaſonably think himſelf bound in 
Jultice and Conſcience to purſue that Title with his Ser- 
vices, however Unſucceſsful, Violence, and Injuſtice 
might for ſome time render the Undertaking. But ſince 
it mult be agreed, That the Hereditary Right to the 
Crown by our Conſtitution, was never lookt upon to be 
ſo ſacred and inviolable, but that the next in Courſe may 
have ſuch a known unfitneſs and incapacity upon him, 
of anſwering any of the.ends of Government, that he 
may, without any Violation of that Conſtitution, be 
laid aſide: (As ſuppoſe him, to inſtance in one that all 
Mankind agree in, a perfe& Ideot from his Nativity) 
And that one, who was once poſſeſſed of the Crown, 
may deveſt himſelf of his Right of Government, by a 
voluntary Quitting, or Reſignation of it ; which may 
be done without making the whole Nation witneſſes 
to it. So that it mult be allowed, that there may be 
inſtances wherein proximity of Blood 1n the right Line, 
will not be an infallible Badge of a Right to govern ; and 
there may be great doubts who has the belt Title. And 
ſince in the Caſe of an abſolute Incapacity tq Rule, and 
in differences. and competition between Titles, there 
muſt be ſome Judge. And ſince Rea/oz and V/aze lay, 
That things of that nature, ought not ta be of any pri- 
| vatC 


Wy 


| 
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vate Determination, but are proper for the Deciſion of 
thoſe who repreſent the whole Body of the People on!y, 
the whole being concerned 1a it I can't tell whether 
Pity, or an hard Name will beft ſuit that particular 
Member of the Body, who will not acquielce in the 
Deciion which the States of the Kingdom (his own Re- 
preſentatives among!t the reſt) make of fuch a Caſe; 
but muſt be ſetting up particular Notions of his own, 
and taking a great deal of Pains to warp, and with vio- 
lence ſtrain the plain words of a Law to his own undo- 
ing. If thoſe who argue fo warmly againlt themſelves, 
and every private Subject of Ezgland 1n this matter, 
would but conſider what is {aid before, that the 25 E. 3, 
was made. in favour of the Subject, to ſhew him his 
danger- before he fell into it, and that 1t was not at 
all the end of that Law, to ſettle the Right of rhe Crown, 
(which our Author agrees 1s done by the Fundamental 
Conſtitution, and not any poſitive written Law ) but 
only to ſecure the Peace and Quiet of the Kingdom from 
the attempts of private Perſons againſt their Governors, 
That the deſcription the Law generally gives of Treaſon, 


1s, that 'tis Cri/men Leſe Majeſtatis , which feems to refer 


principally to the Office, and the Perſon as inveſtd with 
that, not to a diſpoſleſſed, tho rightful Heir, who is forced 
into a private Condition, and has little of that Majeſty 
to be guarded : And that in G/zav:/”s time , the Peace 


. and Settlement of the Kingdom was ſo much coalidered, 


that it was called Treaſon, Machinars Seditionem Regni, 
as, well as Mortem Rezis; They would ſurely confine 
their thoughts to cheir Cloſets, till chey could ſhew a 
little better Agrcement between them, and what has 


| been the received Opinion 1a all Ages, ſince the making 


of the Statute ; or till they can write enough to ſatisfy 
a prudent Man, that it were to be. wiſhed it were other- 
wile, 


Caſe, £. 4. 


wile. 
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The doing which, I preſume, will take ſome 
time; ſince I could never yet meet with Oe, till I faw 
the contrary in Print, who did not think it ſo reaſonable 
in it ſelf, and ſo much the common concern of Mankind 
to maintain it; that *twas their Senſe, words ought to: 
be ſtrained (if there were need of it) to ſupport, not 
to deſtroy the Propoſition I am endeavouring to main- 
tain, | | 

The Author allows ſome of thoſe particular Treaſons 
recited 1n the Act, As the Clipping the Uſurper's Coin, 
Connter feiting his Seal, nay, Levying War againſt hin upon 
any account, but in behalf of the diſpeſſeſſed Prince ; may by 
the Law (that 1s by this Law, for there 1s none other for 
it) be puniſhed as Treaſon, He 1s very cautious indeed in 
his wording of it 3 Theſe may be Treaſon nnder an Uſurper, 
and puniſhed as Treaſon wzder an Uſurper : And will not 
confeſs in.expreſs words, That theſe are Treaſons againſt 
him, but that they are rather againſ# the courſe of the Go- 
vermment, and the Authority of the Lawful King through 
him. The notion 1s fine, but 'tis of. very late date ; the 
Inditments upon which thoſe Perſons are to be puniſh- 
ed, ſpeak nothing of it; they ſay, Tis againſt the Duty 
of their Allegiance to him, and againſt his Crown and Dignity, 
And it will be hard to make the word K7zg in one part 
of the Statute, ſignify only a certain Perſon, who ought 
of Right to-be King, but is not ſo, and perhaps never 


- may; when the ſame word, without any Explanati- 


on, ſtands in the next line for another Perſon poſſeſſed 
of the Throne by wrong, and 1n prejudice of the Man's 
right that was deſcribed by the ſelf-ſame word juſt 
before. | | 
When the Author convincingly proves, That the next 
of the Royal Line in-courſe of deſcent, has as inherent 
and inſeperable a Right to the Allegiance of the King- 


dom, 
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dom, as God Almighty has to the- Worſhip and Service. 
of his Creatures; and that. a» Idol in Poſſeſſion, as he 
words t, by virtue of its being ſet up ina Temple, is 
| poſſeſſed of God's Power, ani God Almighty deveſted 
.. of all Rule, (not to run the Parallel farther for fear of 

Blaſphemy) then I will grant he has offered a good Ar- 
gument to prove that the word K/z-2g in this Statute 
can ozly ſignify the Rizht Heir, by the ſame Reaſon 
that the word God in the third Commandment can 
mean none but the True God. The Being of God is 
in its Nature unchangeable, his Name, and Right 
to govern us incommunicable. The Office of a 
King, and the Right of particular Perſons to that 
Office, are of politick Inſtitution , and may be ſepa- 
rated. It may. often vary, and ceaſe, either for a 
tizze, or abſolutely, according to the Laws of the Con- 
ſtitution, | | | 
So if the Author will make the Prieſthood ſuch an 
Office, as, that a Man's exerciſing the FunQions of 
it will make him really and in truth a Prieſt, without - 
entring - in at the door (which my Profeſſion does 
not lead me to the Interpretation of ; but I ſuppoſe 
the Author muſt think , ſignifies ſome ſetting apart , by 
thoſe with whom Chriſt has left ſuch a Power) then 
his Text may bear ſome Reſemblance to an Intru- 
der into-an Office, of. which all ſides agree Poſſeſſion 
may be taken by force, and that: that - Poſſeſſion does 
| make him in fa&t (tho not in Right and Juſtice) a 
& Tcould have wiſhed, that our Author had conſider- 
o ed a little better, before he had made theſe and- ſome Def. £. 69. 
other Compariſons. . ; ; 
Our Author will make me weary of putting him in 
mind what the end of oy” a 25 E. 3. was; # 
| e 


Caſe, 3 
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RefleFrons on the Cafe of Allegiance 
he had weighed that well, he wonld have found, 
That notwithſtznding what is offered by kim , from 
the word Aj, againſt the Interpretation , my 
L-rd Coke was not fo much in the wrong, when he 


 faid, That ow Lord the Kings, nkant him that « 


Th F have already ſaid, That that Statare doesmor offer 


ary thing towards the Determination of the Title 
to the Cr.wn ; who ought to be King , whether he 
that is in Poſſeſſion, - or another who preteads- he has 
# juſt Claim ro it, is not its buſineſs. There is, 
fotwithſtanding what our Author fays to the coft- 
rrary,, afiorher proper place' for the deciding ſuch a 


Controverſy. But the Law declared by this Statute, 


ſecures the Throne againſt the Artemprs of private 
Stibjeds, and binds them to a quier Submiſſion re the 
Office. and Power, which is ſacred, in whole hands 
thever it 5 Ard therefore ( raking out Monarc 

to be an Hereditary one, as it undoubredly is) I 
cart fee *nothing nareaſonable , much lefs contradi- 
ions itt the affirming, Thar the , Eldeft Son of a 
King 4e Fado , that ts, one owned 'and ſubmitted 
ufo; by the People as their King , is Heir apparent 
tothe Crown, and onght to be looked wpen as ſuch, 


regiin the Poffeſſion,. or obtain the - Sentence of thoe, 


to: whom the Right of determining it belongs , in his 


favour. 


Poſſeſſion, without any 7 precedent Title, is a good 
| 9 


Titte againſt all the W bat him that has the 
true Right; ſo that, as berween the Uſtrper and 
any private Perſon, the Uſurper Ins a Riphe/c the 
Throne, which is by rth&Confſtitotion an Hereditary one. 
The Author himſeFf will grant this ,/ unlefs -fach 
25 | private 


by every rivate Subje&, until the Rightful Owner 


<=” 


'2 King in Poſſeſſion, &c. 
private perſan 'a& in behalf of him, whom he ſup- 
_ poles to hove the very Right; but of that Right, I 


cannot by any means allow the private Subje& a 


Coentiily eqns, Tit this Lenin dis-con-in; 


read any kindnefs to the Ulſurper, or the eſtabliſhment 


of his Title-; nay , that the . principal aim and deſign 
- of the Law of which that !Sratute was declaratory) 
was #0 preferve the 4overnment, ty fecuring the Per- 
Ton-of rhe King; (a Bofleflionand Right then going ta- 
_ gether) and taking care of the Succeſſion. And it thas 
raken a much more eftettual way to do it, then our 
Author's'[ncevpretation, if that were admired, would 
&. 'Letws turn-our Author's Expoſition into expreſs 
words, and the Law will run thus, 1+ fball be Hdigh 
Treaſon 40 eompeſs , Gec. the Death of the Lamfud ang 
Rightful Kyng , 8c. But if there be one 48 Poſſeflinp of 


the Throm,, whois nat Lawful aud Righnyul Kzng , thew 


# ſhell be 40 fault for any particular Subjei# to ;com- 
paſs, &C. tis '!Death, 4 order to the 1nſtating ins that bas 
Rebr, in the Throw. Would ever any Kang, |be his 
Titk 'never {o undoubtet, :ithink:hindelt atvantegetl-.or 
Teeared by ſuch ,a Provifkon , where., by expreſs 
words -of :a Law, liberty wauld be given to :every par- 
*tictilar *Subject, -rocexamine ani] pals Sentence :o0n tizs 
Right? 4s'it not a .more ceafonable and prudent Pro- 
-viſton , and move likely, coxan tp prevent an lurpa- 
tion in after-times, toguanliby expats: thip:darieg, 
fwho-was:at/the! timevf :theanaking the Law :righthyl 
Poſfelſor) and:that:efihmn, who: off Rightpughtto fuc- 
ceedhim, and fo Yownwards forever: under the high- 
oft Pendtties. Ant !@aking itifor ;granced, «that yhat 
Proviſion would keep*the Ragxht and [Peſleſſion :tage- 
#hyr?) 29 require The: gs .of eva:prpartiaular 
"= 2 - oudje 
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Re fleAions on the Caſe of Allegiance 
Subje&t to the Poſſeſſor from time to time, without al- 
mY the Rabble a liberty. of examining into the 

Title. DE Noel 5 
| So that it is very far from being an unreaſonable 
Expoſicion of the Law, tho it ſhould happen to be a - 
Prote&ion to the Wife and Son of an Ufurper in Title, 
to ſay the Title of the Poſſeſlor of the Crown ſhall 
not be canvaſſed -by every Subject , but the Digni- 

| ty. of the Office ſh Il ſet him 'above any particular 

| w_—_ paſſing Sextexce on, and exercifing Authority over 

im, | Ls IE 

| | In ſhort, The Common-Law, which made ſuch ex- 

"118 traordinary Proviſion for the fecurity of the Perſons 

| of the King and his Relations , could-nor do it for any 

Mi  SanfQtity of their Perſons, any otherwiſe, than as they 

| | were inveſted with the Kingly Office, and-in relation 

th to that. It ſecured them for their own ſakes, but more 

I ill | for- the ſake of the Government, and to preſerve the 

FF. Peace and Order of that. It ſuppoſed indeed, that no 

| Perſon would obtain zz, but he who had a Right; becauſe 

Wil 
| 


Yl! no other ought-to do ſo; and all the SubjeQs are obli- 
([' ed under the greateſt ties to prevent it ; But *twas as . 
Til ar from the. Intention of the Law, as it is from Senſe 
| | and Reaſon, to leave it at the liberty, nay, make it the 

| duty of every particular perſon to raiſe Diſturbances, 

| and throw an whole Kingdom into Confuſion ; becauſe 
I he, againſt the Recognition and Senſe of the Body of 
Jl the People, thinks another's Title to the Crown better 
þ| than his who wears it. So, (to carry:this on) as againſt 


the People who have no Right at all to the Crown, for 
the prelerving. and continuing the Hereditary Monar- 
chy, it provided for and ſecured the Son of the King in 
Poſſeſſion, as the Perſon who according to our Conſti- 
rution, has preſumptivelya Right to ſucceed his Father 

IRA ———* 


I— 
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m the Throne, «till there be ſome Auvhoritative Decl-- 
ration againſt his Father's Title. I confeſs, Heir 4ppa- 

rent to a King de facto, who has no Title to the Crown, 
but his own Poſſsſſion, as the Author has tacked the 24 * 9: 

| = _ words together , does ſeem odd ; but the difficulty is 

in the words only, not in the thing. The name King 
15 never clogged with theſe words de Fado, till he 1s our 
of Poſſeſſion : The private Subjet muſt look upon him 
as his King , and conſequently on his Son , as the Heir 
of his King, and ſo not attempt any thing againſt them, 
which is what the Laws againſt Treaſon provide for. 
The de Fa#o, which is all that imports any inconſiſten- 
cy or ContradiQtion, does not then belong to him. 
But we are told, That the conſtant Pradtice and Cuſtom caſt f. g. 
of the Realm, is ſo far from warranting my Lord Coke's P4-£. '3 
| Gloſs, that it proves the contrary. For that the Parlia- 
a ments upon every Revolution, nſed to Attaint the Adherents 
#6 thoſe who oppoſed them, tho atting under a King in Poſ- 
ſeſſion; nay , dealt with the Poſſeſſe himſelf as a Traytor, 
ſcarce allowed him the Name of a Kjng, or lookt upon his 
Ads of Government as Valid and Authoritative in them- 
ſelves. ; pe: 
 T lay all thefe together, becauſe the fame Anſwer 
will in a great meaſure ſerve for all of them, tho each 
may have its particular conſideration. 

.' Noneof thoſe Proceedings amount to ſo much as 2 
colourable Proof, That to a&t againſt one, whoin Juſtice, 
and according to our Conſtitution ought tobe King, but 
1s out of Poſſeſſion 3' in Obedience unto, and Defence of 

- | - the King who is publickly ſubmit:ed unto by the Body 

of the Kingdom, and in Poſſeflion of the Government, 
1s by any Law, at preſent a Law of the Land, Crimi- 
nal. All thoſe Attainders were by Parliaments, whoſe 

Power is not to. be contradifted, or the Reaſons of: their 
| Proceedings 


2k 


hes 
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Proceedings diſputed : It was, without doubt, by all mo- 
derate men at that time lookt upon as yy hard, and 
contrary 'to Equity, to puniſh men by politive Laws, 
ex poſt fatto, for what was no breach of any of the pub- 
lick Laws, or AQs of State then in being. Theſe Laws 
were undoubtedly ;zique, unequitable, but I believe no 
one would have put the Author to the trouble of proving 
them to be Laws. | | 2 Te 

'The People either of themſelves to make Court to the 
Power then uppermoſt, or being over-awed by the In- 


tereſt and Recommendation of thoſe ahout the King, did 


generally ele& and return the Friends and Adherents af 
the prevailing Party, whoſe Wounds being freſh, and 
their Loſſes quick and piercing, they kept thbemfelves 
within no bounds of Juſtice or Moderation : They were 
reſolved to gratify their-private Refentments, and revenge 
themſelves for Injuries | 162 them or their Friends :1 

any terms ; ſo that they took not either.the .Laws:of the 
Land, or the common Rules of Juſtice, for their ;gutde, 
but made both truckle to their Paſſions. The King was 
glad to leſſen the number of his Enemies, the cutting off 
many of whom,and frightning the reſt into Submiſſionby 
fach Examples of his Severity, he lookt upon as the only 
means to ſecure himſelf againſt another turn. That this 
was the Caſe, is certain, and I wiſh we could find in- 
ſtances in our Ancient Hiſtories o»4y., an the:times Four 
Edward's and Heyry's, to prove, thatwſhore-there arexwo 


Wwneeſting Parties in a Kingdom, neither of them will 


make uſe of the advantages they-happen'to obtain :over | 


theother, with ſuch a temper'as right Reaſon and !Pxu- 
dence would dire&t. Bur the violence of-fuch Proceed- 
ings -muſt not be offered as 'any . proof or meaſure of 
Right ; nay, they are unfit to be mentioned, or made 
uſe cf'in any-cool debate, unleſs: it be to create er 

minds 
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minds of Men, an abhorrence of ſuch AQings, and by 
ſerting forth the calamirous Conſequences that were pro- 
duced by the puniſhing the poor SubjeQ, upon the va: 
riqus Succeſſes on cach fide, to recommend that wiſe and 
equal Law, which not only declared, That the Subje& 2 * 7: 
aught tobe indemntfied 1n his paying his Service to the 
King for the time being, for that. it was his .Dyty. to do 
{d; but provided , That all Statutes made afterwards 
£6 the catttrary, ſhould be void. This latter part was all 
of the Statute which was new, the reſidue was always 
Law, and i there only authoritatively declared to be-{o. 

And that;patt of it that was new, can't ;have 1ts full 
_ effect to reſtrain ſubſequent Parliaments, ta:which no- 
poinive. Laws can give boinnds. . But yet their aiming 
at ſych a Reſtraint, is a ſafScient Caution to: future 
Parliaments, to conſider very well befote they make any 
Law cenraty to-it ; which 35 thenchy adjudged a thing: 
utterly unht- to. be tone, and._that in 'the moſt ſolemn 
mavoer, by as wile a. Prince as over filled! the Throne; 
and & Pooplc, whoſe Sufferings vnder the miſchicfs of a 
contrary Practice had canviaced them, ave oofy of the 
_ reaſonableneſs, but cheabſolutcnceeffity of the rhing. 
 Ethink, I oced.notfay any thing farther as to: the Irs 
ſtances ovtof Hltory, hung dhe Warsbetween 7974 and 
Laxcafter : If there wereneed, the Author has done it to 
my hand,Coft i.s x and cliewhere;at kaft,avto any Argue 
ment of Right or Juftice:rhatcanbedrawafram the Ven- 
geance; they deale ro each other. upon any Advantages. 
E. 4- attaineed Zi 6., and all bis: AJherents;' being an 
Uſurper upon bis Rights, and gave very hard words to 
him, as wellas to tis-(Grand father #1. 4. the Girft Tova- 
fer of the Right of tbe Houle of ork; and H..6. his be- 
ang aftually a.King in Pole ſton: was not.a Protefbion 
againſt it, Will it thence follow,, that by the ftanding 
bh Law 


| RefleAions on the C aſe of Allegiance > ks 
Law of Exgland, a King in Poſſeſſion not being rightful: 


Heir to the Crown, and all thoſe that at under him, are 
Traytors and Rebels to the diſpoſſeſſed: Prince ? Will not 
H. 6th returning his Complement to the full, when he 
was reſtored to the Crown, as effeQtually prove the Law 
ro be with him being in Poſſeſſion, tho E. 4. had the better 
Title. In truth, none of theſe Inſtances prove any thing, 
but that de Fafo and de Fare were much alike eſteemed, 
when they got the Power 1nto their hands ; they made 
their Parliaments ſay, and do what they pleaſed, when 
either of them had ſufficient Power to put the As made 
apainſt his Rival, and thoſe who: adhered to him, in 
Execution. 


 Ican't forbear obſerving, That inall theſe violent times, 


| there is not ſo muchas one Inſtance of any Perſon adjudg- 


Caſe. 10. 


CaſeF. 11. 


| 3 Inff. 9. 


ed a Traytor for his ſerving the King in Poſſeſſion,upon an 
IndiQtment 1n the ordinary courſe of proceedings accord- 
ing to the eſtabliſhr Laws.. All thoſe Determinations pro- 
ceeded from the Parliament, ex plexitudine poteſtatis. And 
us plain, that they did not ſo munch as pretend to ſquare 
their Actions to the Laws then in' being, by the Inſtance 
he gives, where H.6. is attainted of High Treaſon for 
the death of Richard D: of York at the Battel of Wakefield, 
when *tis apparent, not only thae the D. of York had by his 
own Agreement and Oath put himſelf into the condition - 
of a SubjeQ to H. 6. during his Life ; but that the poor 
King was at the time of the fighting that Batte), inthe 
Power of the D. of Tork himſelf, leit by him in the Cu- 
fRody of the D. of Norfolk and E. of Warwick. 

Not to mehition that the Author agrees, the D. of Tork 
was not King, but-only declared Heir to the Crown after 
H. 6th's death. And all agree, That the death of the Heir 
Collateral to the Crown, is not High Treaſon within 


25 E. 5... 
As 


q 4 F907" $5 ALS} 
_— . 
bs \D. | jt oy ww ? G 


- i. "0-4 | x ing il Poſſeſſion, &c. oy 
- As to his'particular inſtances of hard Names 
Ed. 4. to the-pretended Parliament 49 H. 6.. belides- what 
has been obſerved in general betore, I will add only,that 


the Right and Juſtice of. his Cauſe depended upon the. 


Nullity of their Proceedings; and yet he durſt not inſiſt 
upon the Original Nullity of rhem, which (it -may be ſup- 


- poſed he knew) 'twas not the part of private Men or the 


Judges to determine: And therefore it was done by a 
Law ; and that Law is an Act of Repeal only, Rever/1, 


OWE . 4 TE - 
; 


given by Caſe. f.13 


revoking, and making, not declaring the former Ge. 


ings voud. | 

| Nor is there any thing in what we find Caſe. f. 14. that 
can amount to a Proof of his Poſition. In the.ead of that 
Page he grants that Acts of Parliament paſſed under an 
Uturper are valid without any Confirmation : [f he had 
not, we have a better Authority for it, That of the felt- 
ſame Parliament that gave the Determination in- favour 
of the D.of Tork's Title to the Crown : 7That the Laws 
took no place againſt that. And they that were ſo bold to 
do that, would not have been afraid to have carried it on 
further, if Law or Reaſon would have'{ufftered them. Yet 


they, and the D. of Tork himfelt, ſolemnly declare, That 


all the other As and Ordinances made in the Vſurper's 
Parliament, be good and ſufficient. ( Now if it be eſſential 
to every ACt of Parliament, that the King's Approbation 
give it life, ſurely the Law mult look upon thole Perſons 
to have been Seigniors les & whole Laws are unque- 
ſtionably allowed to be good.) Nay, it appears moſt 


plainly that the Statute of x E. 4. c. 1. for confirmation 


. of Judicial proceedings, which our Author inſiſts on, was cate. f.14: 


Cautionary only, and that from the A& it ſelf ; for the Def. j- 37: 


Preamble ſays, 'twas made, 1» eſchewing of Ambiguities, 
Doubts, and Diverſities of Opinions which may ariſe, enſue, 
and be taken,&c.when he was letled in the Throne,and the 
Parliament and Judges (as 'twill be eafily believed) were 


ready 


— 


Caſe. j 17. 
Def. f. 32. 


Caſe. f. 65, 


| Refleflions on the Caſe of : Allegiance 
ready to complement his Right to the higheſt pitch ; 
they could not ſtrain it higher, than to make it a doubts 


ful caſe, whether the Adts of the preceding Kings in Deed, 


not in Right, were not valid. And the words uſed in the 
Statute are Declare, E/labliſh, and Enatt, &c. the firlt of 
which, we know, was never lookt upon as a proper word 
for introducing a new Law ; or made uſe of upoa ſuch 
an occaſion. Bk 

But his third Argument deſerves ſomething amore par- 
ticular conſideration. 7? is this : If Treaſon lay only againſt 


the King-in Poſſeſſion, whether King de jure or no, then the + 


Subjefts may not, under pain of High Treaſon, admit 9 


Claim of the King de jure againſt him ; for that were to be - 


adherent to the Enemy of the King in poſſeſſion. 
I confeſs I wonder that a Man of our Author's Learn- 
ing and Reaſon ſhould ſet down fuch a Conſequence : But 
this was brought in, tis probable, to make way for the 
main Aſſertion of- his Book, and the moſt material thing 
in the whole Controverlie, That the Parliament cannot 
be, and that there is no Judicature provided to determine 
the Title to the Crown, where there is aCompetition aboat it. 
Both theſe will receive one Anſwer. I ſhould think (if 
there were no Precedent or Expreſs Authority in the point) 
that it would be allowed a acids proof of the contrary, 
That Right Reaſon, and the very Nature of Government, 
do make ſome fuch power of determining abſolutely ne- 
ceſlary. For the Foundation of all Governments is ſup- 
poſed to be the good and benefit of thoſe who form 
themſelves into it; and in all caſes whatſoever, unleſs 
there be an expreſs proviſion to the contrary, what is 
agreeable to the Senfe and Reafon of Mankind, and ne- 
cellary to the ſupport and well-being of that Govern- 
ment,muſt be ſuppoſed to be the'very firſt general ground 
agreed upon: ſo that in ſuch caſes, where there is not 
any thing poſitive againſt it, 7s and ought to be, fecm in 
reaſon 
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_ reaſon)to be'covertible terms. And 24!y, There cannot, 


as the frame of our Conſtitution is, any other be  ima- 


gined, than the States of the Kingdom. "This I am ſure 


_ Will be agreed unto me, If there ve any ſuch Judicature, 
it can be none- but they : And aliowing them to be ſo, 


common {ſenſe will ſay, 'They being made Judges, muſt 


thereby impliedly have a Right to aCt in it, free from all 
precedent Obligations of Duty to either Party ; They 
act as freely in that point, till the Determination 1s made, 
as their Anceſtors did, when they may be ſuppoſed to be 
met together, to agree upon a Form of Government ; 
Only that they are to keep to the Rule, which they find 
ſetled and agreed on both fides, viz. That our Govern- 
ment is an Hereditary Monarchy ; And the Queſtion to 
be determined by them is, Which of the Pretenders has 
the beſt Title upon that Foundation. ls it not then an Af- 
iront put upon. the judgment of a Reader, to ſay, Thar, 
becaule it is mbattained that the politive Laws of the 
Land, for the Quiet and Preſervation of the Monarchy, 
forbid every private Subje&, in his capacity of a Subject, 
to take upon him to cenſure the Title of a King poſſeſſed 
of the Throne, it will thence follow, That the States or 
Body of the Nation, when there 1s ſuch a ſtop in the 
proceedings, by ſome doubt upon the very Conſtitution 


it ſelf, that the whole is likely to fall, unleſs a deciſion 


be made of it ; ſhall not have an equal Power to reſcue 
themſelves from that Confuſion, as their Anceſtors had 
to form themſelves into Order. 

They do this upon the Reaſon of the Conſtitution it 
ſelf, and by a Power and Fundamental Right, which of 
neceſſity muſt be ſuppoſed to be reſerved, when they em- 
bodied themſelves into a Politick frame: they act in ir 
upon their old Natural Liberty , which could never Le 
ſubmitted to the Prince -1n this inſtance; becanſe the Que- 
{tion ariſes only upon the doubt, who 1s the Prince. | 

| E 2 And 
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| And therefore the Duke of Tork, in his Anfiver to the 


Objection, that was made againſt his Claim to the Crown 
from the Oaths they had taken to Xev. 6. tells the Lords, 
He lawfully may claim and purſue his right , and demand 
Fuſtice in ſuch form as he doth : And that all other per- 
ſons, and namely the Peers and Lords of this Realm may, 
and by Law of God and Man ought , to help and afiſt him 
in Truth and Fuſtice, notwithſtanding thoſe Oaths, &c. 
Our Author calls for a proof,of the Authority of the Par- 
liament or States of the Kingdom, to determine the Rights 
of conteſting Princes : As it there were a printed Inſtru- 
ment of the Fundamental Conſtitution extant, by which 
the Priviledges and Powers of each part of it are limited. 
'Tis ſaid betore, that neceſſity of Governmeat warrants 
this ;. and the ſame neceſſity warrants their convening in 
order to it, without the formality of a Summons. That 
Form and Method of proceeding ſuppoſes a King and 
Government ſetled, and is one of the Rules which dire& 
the King how he ſhall adminiſter that Government , and 
what are the Duties and Offices of particular perſons un- 
derit : This is above all thoſe Forms ; a neceſſary Means 
to ſettle the Rule it {elt. | 
However, I am pretty confident that thoſe converſant 
in our ancient Hiſtories, and Parliamentary Records, will 
find reaſon, to carry the Power of the States of the King- 
dom farther, rather than to deny their Authority in: this 
point. The Claim of the D. of Tork 39 . 6. is not the 
only inſtance of the thing ; but it being a very ſokmn 
and notorious one, and a full proot of this point,I will lay 
it down a little more fully and in a piece, then it was for 
our Authors turn to-do. | 
Richard Duke of Tork 39 H.6.comesto the Parliament, 
and by bis Counſel, puts in his Claim in Writing, to the 
Crown ; deriving his Pedigree very plainly, ſo as to en- 
title himſelt.as next Heir by a Lineal Succeſſion, 


The- 
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The Pedigree could not be unknown, to any one of the 
Lords, before whom: the claim was laid ; yet King Z. 6. 
having long enjoyed the Crown, the Lords ſay, The mat- 
ter was ſo high, and of ſuch weight, that it was not to any 
of the Subjetts to enter into Communicationhereof, without 
his high Commandment, Agreement and Conſent had there- 
anto. They thereupon go to the King opening the Claim; 
He could not be put into a better condition then he was ; 
and therefore, had he lookt upon this cautiouſneſs of the 
Lords tobe more than Complement, he would never have 
conſented to their hearing it ; but he does not offer to. 
forbid their proceeding ; tho 'tis certain he was ſenſible 
of the defects of his Title, and therefore earneſtly prays 
the Lords to examine ſtrialy, and raiſe all the Objections 
they could againſt the Duke's Title. 

Then they read the Claim, and order the Judges to 
ſay what they could in maintenance of the King's Right. 
They excuſe themſelves, ſay, t hath not been accuſtomed 
to call the Fuſtices to Counſel in ſuch matters ; the matter 
was too high, and toucht the King's High Eſtate and Re- 


galie, which i; above the Law, and paſſed their Learning ; 


wherefore they durſt not enter into any Communication there- 


of, for it pertained to the Lords of the King's Blood and 


the apparage of this Land, to have Communication and 
meddle in ſuch matters. But this wasnot the only reaſon 
the Judges gave for their ſilence ; They lay,7hey were.the 
King's Juſtices, and have to determine ſuch matters -as come 
before them in the Law; between party and party they may 
not be of Counſel : Ani this matter was between the King 
and the ſaid Duke of York as two parties. 

The Judges Excuſe wasallowed as proper, for, Countel 
was not their Duty ; twas not a matter to be adjudged by 


the expreſs Laws of the Land, of which they had the Ex- 


poſition and Execution ; but by ſomething above the poſt- 
tive Laws ; And, they were not. a part ot the Parliament, 
| | that 
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that Power of determining they had none. But the King's * 
Attorney and other Counſel being required to do what - 3} 
had been required of the Judges, the ke Excuſe would 
not be admitted from them, for they were the King's par- 
ticular Connſe®rs, and therefore they had their Fees and 
Wages : They return, They were the King's Connſellers in * 
the Law, in ſuch things as were under his Authority, or by 
Commiſſion ; but this matter was above his authority where- 
in they might not meddle : Yet they are over-ruled, for "if 
"twas their Duty to offer what they could in a Court of 
TJudicature in defence of their Maſter's Title. Then 7f was 

agreed by all the Lords, that every Lord ſhould have his 
freedom to ſay what he could ſay, without any reporting or 
magre"to be had for his trying. And after the ſaying-of all | 
the Lords, every after other,Objections are framed againſt + 2" | 
the Duke's claim. The Duke puts in Anſwers to them, 
and often prays that the matter might be determined. The -_ 
Lords ſolemnly declare that the Duke's Title could not - = 
be defeated, but agree upon the Expedient which the 
Chancelfor propofes, defiring the Lords , that if any of 
them could find any other or better means, that it might be 
ſhewed ; whereupon after ſad and ripe Communication in this 
matter had, it was concluded and agreed by all the ſaid | 
Lords, that fith is was ſo, that the Title of the ſaid Ditke . 
of York-canot be defeated, and in efchewing the great in- 
convenience tha# might enſue , to take the means above re- 

. hearſed (viz. That the King ſhould keep the Crowns,and his 
Eſtate and Dignity Royal, during his life , and the ſaid 
Duke, and his Heirs,zo ſucceed him in'the ſame. )The Lords 
open this Expedient to the King, and both the Parties fo- 
lemnly ſubmit and agree to it. 

From this proceeding 'tis very plain in the firſt place 

( which I toucht upon before ) That it the Judges who 
made the Excuſe, and Lords who admitted it, know any 
thing of our Conſtitution, they are to judge according - Fo i 
| tne 
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the known and. written poſitive Laws of the Land, which (i! 
preſcribe the Offices and Duties of particular perfons, and - 
to ſpeak what their ſenſe is ; but have nothing to do-with Ll 
enquiring iato, or giving their Judgment upon the King's | 
Title: They are to put the Laws in Execution under the Ml 
King : But they can't find any Law to condemn or med- it 
dle with the Title of the King in poſlefiion, no nor tode- ; 
fend it, (being called in queſtion in a proper place.) The | 
Laws with which they were intruſted, meddle not with li 
it the one way or the other ; And: they declared them- , 
felves incompetent to give any Advice or Determination | 
in it ; tho our Author will make every particular man 2 
competent Judge of it. | 
And 'tis as plain in the next place, That all the Parties 
| agre@the Parliament to be proper Determiners of ſuch 
A _ a difference, (which may inform our Author, who atter e- 
reting a Courtin every privateman's breaſt to do it,can't 
_ find in our Conſtitution any Court for that purpoſe.) Nay &# & 55. 
the Judges tell you, The King and the Duke are before 
them as party aud party : That is, Two. perſons, conteſt- 
ing ina proper Court, for a Judicial Determination. 
The Lords 'ghink fo too ; They oblige the King's Coun * 
ſel to appear before them, and defend their Majeſties 
Right, as a part of the Service that they owe the King, 
for their Fees and Wages : The Duke often preſſes them 
for their Judgment, and at haſt they give it. 
In the third place, 1 obſerve that this Expedient is of 
the Lords own finding out,and they decree it. *Tis true, | 
in the Chancellors repeating the - Opinion of the Lords, | | 
there are the words, If he would, upon which great ſtreſs | 
is often laid, not only by our Author , but others; and 
more then-the thing will juſtly bear: The Chancellor 
ſays, That it was thought by all the Lords that the Title of 
the ſaid Duke cannot J: defeated : That is , That none of 
thoſe things objected to it, had deſtroyed the Right of ob 
Duke 
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Duke and his Line, for ever. 
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And. in eſchewing the great © 
Tuconvenience that may enſue, a mean was found to ſave the 
King's Honour and Eſtate, and to appeaſe the ſaid Duke if 
he would, &c. (which imports no more,then that the mean 
they agreed upon,would be to his fatisfaction,it he would 
be contented with reaſonable terms) This, I ſay, is only 


- therepetition of the Chancellor of the reſult of the Lords 


Debate: But when they come to the Judgment , that is 
general ; That the ſaid mean ſhall be taken ; and this given, 
before any Declaration of the Conſent either of the Duke 
or King to it ; tho afterwards, upon its being opened to 
them, it was with great ſolemnity agreed unto by them, 
and paſſed by the King into an A of Parliament. ; 
The very Statute of x E. 4. allows this Judgment to be 
good ; and that, by virtue of it, and the Agreementmupon. 
it, 7.6. ſhould. have held the Crown for his lite, tho the 
very Right were with the D.of Tork: But it being part of 
the Agreement that the Lords ſhould ſupport it,ad keep, 
obſerve aud ſtrengthen, inaſmuch as appertaineth to them, 
all the ſaid things, and reſiſt to their power, all them that 
will preſume the contrary,according to their Eſtates and De- 


grees. E.4.gets a ſolemn Declaration by gyat Statute, that 


7. 6. had attempted the breaking the Agreement , and 
therefore his diſpoſſeſling him was juſt,&c. He thought it 
adviſable, that the breach of the particular Agreement a- 
bout the Crown,as well as the Title it ſeli,ſhould be decla- 
red and ſetled by Parliament : And indeed the very na- 
ture of all Ads of Recognition, and the conſtant uſage of 
them in almoſt every Reign, ſhew the Expediency of tome 
publick Declaration tothe People,that they may know to 
whom their Obedience is due ; and imply as much as the 
Preamble of the Stat. 1 R.3.ſpeaks in expreſs words, which 
Preamble our Author quotes, becauſe it affirms the Title 
of. an Uſurper ; (He was an Ulurper, but one who made as 
good and wile Laws, as any lawful King his POONEg) 

; hat 
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 » That the moſt part of the People cau't be ſufficiently learned: , 
' in the Laws and Cuſtoms which make out a Right and Title ; 
to the Crown :© And that the Court of Parliament is of ſuch . 
Authority, and the People of the Land of ſuch a Nature and 
Diſpoſition, that Manifeſtation or Declaration of any Truth 
made by the three Eſtates of the Realm aſſembled in Parlia® 
ment, and by Authority of the ſame, makes, before all things 
moſt faithful and certain quieting of men's minds, and re- 
moves the occaſions of Doubts and ſeditious Language. This 
is Truth and Reaſon out of whoſe mouth ſoever-it comes, 
or for whatever End it was pronounced ; and in all Juſtice 
ought to protect every private Perſon in his ſubmiſſion to - 
a Power acknowledged - in that manner, againſt all the 
Diſturbers of the quiet of our preſent Settlement. 

[ come now to conſider the Obſervations he makes upon 
the Authorities quoted by my Lord Coke to juſtifie the gloſs 
made upon the words Seigneour le Roy in the 25 E. 3. The 
firſt is Baggo?'s Caſe. To itate this matter fairly, as it ap- 
pears on the Book, the Caſe inſhort is this. Baggot brings 
an Aſlize of his Office, Sc. Zvie the Tenant pleads,Baggot 
was an Alien, Sc. and 10 could not hold the Office, - , 
not being the King's Liege Subject. Bagg? replies, -his , x, ,. q.. 
Letters of Nataralization. Tvie lets forth the Act x E.4.9E. 
which recites at large the Pedigree and Title of E. 4. and 
the Uſurpation of the three Henrzes, and averrs, that the 
Patent was granted by ZZ.6. one of the Uſurpers; and fo 
leaves it to the Court to judge whether the Patent was 
valid in Law : Baggot demurrs upon this Rejoynder, and 
Tvie joyns in demurrer. Brzan, of Counſel tor Tviag infi- 9 E 411.6. 
ſted, That King E. 4. being reſtored in his Remitter , as: 
Couſin and Heir of King R.z.the Patent made by K. Zenry,; 
who was but an Uſurper and Intruder,was void,G&c.,1 will 
not repeat what Baggo?'s Councel offer,becauſe the greateſt 
part of it is mentioned by our Author, as well as my Lord Cafe. 5.15. 
Coke. After hearing what was urged, on both ſides, .the 9 # 2 

bs 


Juſtices 


23 Reflections otheCaſe of Atlegromee + 
Juſtices fay, They had conferred with fa oe of - the 
Commmon-Pleas upon all the Points objecled, Ald they all a+. 
greed, That none of the Objeftions had any thing in them to 
arreſt the Judgment, and therefore Baggot recovered The 
only Reflections I will at preſent make upon this Caſe is, 
That alto, what is referred unto by my Lord Coke,might - 
| be, Originally, the Argument of Baggo? s Counſel only, 
yet ſurely in a Point of ſuch Conſequence as this, the 
Judges would not have tet theſe matters paſs without fome 
Check or Cenfure, if they had not approved them : They 
would not have given Judgment on the ſide of thoſe who 
argued if that manner, without diſtinguiſhing what they 
did agree unto, and what was not to be allowed of, if any 
part of what they had laid down, had not been agreeable } 
to the Law and their Opinions. As Aﬀairs then ſtood , | 
there: was much greater danger, that the Judges, who 
owed their Offices to the Power in poſſeſſion, would le(- | 
ſen ard vilifie the As of the caſt-off, diſpoſſeſled Prince; | 
and that the Counſel would be atraid of fpeaking up to 
the full, what their Cauſe would bear ; Then that extra- 
vagant things ſhould be'aflerted at the Bar, and not on- 
ly paſs unreproved from the Bench, but have the coun- 
tenance of a Reſolution of the Court on their ſide ; and 
that a very ſolemn one, upon Advice with the other 
Judges ; which muſt be ſingly upon that point, and not 
any of the others, they not being worth the leaſt de- 
bate or hſitation. 

[ think this were ſufficient, but I will add this further 
ObſerSation ; That there never has been in any Times 
ſince, (the Times of moſt undoubtedly rightful Kings ) 
any contradition to this Opinion, or ſo much as a 
Quzre put upon it. Brook in the Abridging of it, re- 
commends it with a Nota, as a thing worth obſerving. 
Coke, Hales, and Bridgman in Print declare this to be 
Law : Our Author is the firſt hardy Man that has un- 
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dertaken to ſet himſelt againſt ſo generally a received 
Opinion : He has taken pains in it [ confels ; but that 
"ix has not ſo throughly weighed it, as he ought, appears 
by the Anſiver he gives tp that part, quoted to prove, 


That a Pardon granted by a King out of Poſleſſion is Caf 24+ 


void : If he had read the words over carefully, he would 
have found they amount to thus much in Engliſh: 7f9f 42: 
he that is now King, in the time of Henry VI. had made 
a Charter-of -Pardon, it would be void even Now ; for 
every one who grants a Pardon muſt be King in Fatt. 
Thele words won't admit of the Evaſion ot its being 
void in Effet only, and in its Oper ation, not from a 
want of Authority to grant it, but of Strengrh to en- 
force and ſupport it. "The only Judge that ſpeaks pub- 
lickly (for they were tickliſh Times, and they thought 
fit to act very cautiouſly for fear of giving Offence ) 
was Billing. What he ſays, plaialy proves, what our 
Author ellewhere will not admit, That the Office of 
King and the Royalty it ſelf is in the King de fatto, 
while he is in Poſſefſion. This BiJing's words, as qug- 


ted by our Author, prove: There he gives a Reaſon Cafe. f.16. 


why the Legitimation by ZZ. 6. ſhould be good, viz. That 
'tis an Ad of Grace, and it belongs to every King by reg- 
ſou of his Office { of which Office he. took H. 6. to. be 
poſleſied ) to do Afts of Tuſtice and Grace : His other 
caſe of Exemptions, put in' the ſame place, proves as 9 E. 4 2. 


much : For if he were not poſſeſſed of the Royalty 1 It, om CR 


ſelf, he could not make any Grant to the Subject, gi. * 
gr of Intereſt to bind his Succeſlor, or of Fale to dif- 

charge the Subject in the time of a. ſucceeding Prince, 
from what the Law ſubjeQs or obliges. him unto." 


But our Author has found an Inſtance, wherein it was Def. . 41. 


held, that Grants of a King de fato,to the Prejudice of 
2 King de jure, are not-valid : It' I ſhauld tell him, that 


after the rightful Heir (at leaſt he that pretended to be 


2 {o, 
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ſo, and to avoid his Grant upon'that ground ) had a- 
greed to ſubmit to him as his King for his Lite, he was 
not an Uſurper upon him ; then his Caſe will prove too 
. much. But the thing it {elf 1»not to be wondred at, that 
a ſucceeding King ſhould fud or make a Realon tor the 
reſumption of Crown Lands. There are People abroad 
in the World that would have helpt Fenry I. to ano- 
ther, viz. That the Revenues of the Crown are {o tar a 
Truſt in themſelves, being given tor the Support of the 
* Government and Defence of the Kingdom, that they arc 
| not of Right alienable. | 
But, to return to Baggo?'s Cale, I agree, that the Coun- 
Caſe; f.19, Cil do not argue, or the Judges determine (as our Au- 
thor obſerves ) from any Statute of this Realm : There 
was'twot any ſuch, nor any need of one. Common Law 
and common Reaſon juſtified their Reſolution. And if 
the Reaſon of tne Thing, and Neceſſity of Government 
determined that caſe to them, where there was not any 
thing elſe to' Govern it : Had not that Man need have a 
great deal of Wit and Subtilty who undertakes to prove, 
18 | That as plain words in an AC of Parliament as can be 
Wl! | deviſed, having the ſame Reaſon .and Neceſſity to en- 
lf force their being taken in their common and ordinar 
| ſenſe, ought to be expounded” away by the Judges into 
quite another «thing, only to avoid their falling in with 
that reaſonable and convenient lenle. 
But this is not the only Book-caſe before the Statute 
of #7. 7. which Rules our Point in effet. When Zen. 7. 
- had obtained an entire Victory, killed King Richar Sin 
the Field, and was Proclaimed King, he reſolved ſoon to 
 call4Parkament : One of the ends of his doing it ſpeedi- 
Bac. Ht. 1; as Lord Bacon ſays, was, To have the Attainders o 
all his Party ( which were in no ſmall uumber ) reverſed, 
: and all Afts of Hoſtility, by them done in his Quarrel , 
remitted and diſcharged : And accordingly Ads were 
ll; , ; paſſed 
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__ to 4 King in Poſſeſſion, &&. © 37 
paſſed to that purpoſe. _ But before it was done, a Que. 
ſtion in Law was moved: Divers of the moſt confide- 
rable favourers of the King's Party , during the Reign 
of Richard the Fhird, were attainted by Outlawries and 
otherwiſe for that cauſe : Or, as my Lord Bacon expreſ- 
les it, 77s Partakers were attainted for Offences incident 
to his Service and Succour, Many of thele were Re- 
turned Knights -and Burgelles for the Parliament ; the 
Judges are adviſed with upon it, who forthwith afſemble 
in the Exchequer-Chamber, and all agree, Zhat the Lord Ba- 
Knights and Burgeſſes who were attainted, ought not to "3" 25g 
come to the Houſe till a Law were paſſed for the Reverſal sr. Parlle- 
of their Attainders ; nor ought to be in the Houſe at the Tet 37: 
time of the Reverſal. 

But they weat further, and unanimouſly Reſolved , 
That there was no manner of Neceſlity to do any thing 
for the Reverſal of the King's Attainder ( who was at- 
tainted too; ) For that Eo fadto, that he took upon him- 
ſelf the Royal Dignity to be King, he was diſcharged of 
all Incapacities, and needed not any Aft for the Reverſal of 
his Attainder. My Lord Bacon's Remark upon this Re- 
ſolution is, That it was A grave and ſafe Opinion ang - 
Advice, mixed 1'ith Law and Convenience. 

Now, in this . eſolution, the Judges muſt either take 
HT. 7. to have a Right to the Crown, or that he had nor, 
but was an Uſurper. That they took the former for 
grantel, is, I think, very plain: Or at leaſt they muſt 
know, that the Lady Elizabeth ( whoſe. Caute he under- 
took, and with whom, by Patt precedent with the part 
who brought him in, he was to Marry ) lad ſo. It they 
did ſo, then they plainly determined that a Conviction 
of a Man under an Ulurper, for High Treaſon, where 
the very A of the Treaſon was, Adherence unto, and 
Attempts to recover the Rights of the diſpoſleſſed injured 
Prince, ſtill remains, even after. the Righttul Prince has 

regained 
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regained poſſeſſion of the Throne ; ſince all Incapacitiey 
continued upon thoſe Loyal Men, till their Convictions 
were Reverſed by Parliament ; That is, till a zew Law 
was made to help them: Till that was done, thoſe who 
had the Execution of the preſent Laws only, could not 
ſay other than that the Offence whereot they were con- 
victed ( which was an Attempt againlt the Prince then 
in poſſeſſion.) was High Treaſon ; and they were ſtill 
obnoxious to the Punithments the Laws inflict on Tray- 
tors; although what they attempted was done to ſerve 
_ and ſupport the Intereſts of the Kighttul Princes. |_ 

If the Judges took Hey. 7. to be an Ulurper, yet we 
gain this point by their ſecond Relolution : They agree 
him to be inveſted with the Royal Authority by his 4/2 
ming the Crown, and the Submiſſion of the People : B 
that, his Natural Perſon is changed, and fo conſolidated 
with the Politick Capacity, Plow. Com. 2358. 5. that every 
Imperſe&tion was purged, and all the Objections that 
lay either againſt his Perſon by Rzch. 3. Attaincer, or 

Tenp. 4.6 againſt his Title, which was for ever condemned by Act 
ot Parliament, removed. FOR 
* And this Opinion of the Judges in Zexry the Seventh's 
caſe was not the firſt Inſtance ot this kind, as appears by 
\ 7. 5.4, 0 Caſe of Zen. 6. mentioned by Townſend, who after 
Br. Parlia- his Reſumption of the Crown held a Parliament, though 
ment 195. he were before attainted and diſabled ; For, lays the 
Book, al that: was void when he took the Crown upon him- 
fel, 

Neither was the Notion of the Perſon being changed 
by the Aſſuming the Crown, new, or framed tor that 
particular Caſe : For we find that when Ricb. 3. aflu- 
med the Royal Eſtate upon himſelf (and he was un- 
doubtedly an Uſurper ) it was found neceflary to make 


a Statute 1n the firlt Year of his Reign, - That where he 
was enfeoffed joyntly with others to-an Uſe, the other Co- 


feoffees 


un "to 2 King m Poſſeſſwn, &c. 3s ' "I 
' feoffees ſhould fland ſeized to the Uſe ; where he was ſole 
L ſeized, the whole Ejiate ſhould be veſted in the Ceſtuique 
; uſe ; and this, becauſe by the taking the Politick Capa- 
I city on himſelf, his Natural Perſon was gone, and Seignzor 
le Roy can't ſtan4 (eized to an Uſe. "oy 
It the Treaion of Sir Wiliam Stanley in the time of Bac. na. 7. 


| i: | | - re. ) 134 
Hen. 7. were. what my Lord Bacon, and our Author re- !.13 "8 


late it to be, viz. his ſaying, That if he were ſure that 
Perkin were King Edward's Son, he would never bear Arms 

againſt him : It goes a very great way in the ſhewing 
what the Opinion of that time was; and that the Law- - 

' yers don't agree, that the Statute of 11 Hey. 7. has en- 

larged the ſenſe of Seignior /e Roy, but that they thought 

*twas always the Duty of the -private Subject to pay his 
Obedience to the poſſeſſion. This Caſe, I ſay, proves 
not only that it is Treaſon for a private: perſon to over- 
rale the Title of the King that i in Lofſeflon which my 
Lord Bacon deduces trom the words, but it makes it 
Treaſon to refuſe his Active Obedience for the Supporr 
of that King in polleſlion, even againſt him, who, he is 
ſatisfied, has a better: Right. This I am ſure muſt be 
the Opinion of thoſe who condemned him ; and the Hi- 
ſtorian in that place takes Notice that the Judges of that 
time were great aid learned Men, and the three Chief of 

. them of the Privy Conunctl. - 

And to. ſhew how. far the Law-givers of that time 
bokt unon private Subje&s to be bound up by ſuch 
Aqts of Government made in the time of an Uſurper, 
as our Author would have called Tnauthoritative, nul, 
and void, until an equal Power have adnulled, or decla- 
red thein to be fo, I will refer my Author to the Year- 
Book, 1 Hen. 7. f.5.. 6. There he will find a fpecial Me- 

\ morandum ot the Reverſal of an Ac of Parliament, which 
Act was (o falle and ſcandalous, that, upon Advice of the 
Juſtices it was not thought fit to recite the Matter or 

| Eftect 


x» Ns » L K- be ; Vo 4 'P Up” 7 o #5 + a WE, Pe C 
g v9 70 F II / RE EI © OF /L _ 
o a 1 a" $ 
. - mY \- 


Effect of it in the AR of Reverſal, leſt it ſhould remain $ 
in remembrance: And this A&t was made. dire&ly a- 

gainſt the Right of the Children of Zdw. 4. to Baſtar- | 
_ dize them; yet a ſpecial Note is made of 1t, That ha- 
| ving been done by a-Parliament, there was a neceſſity 
\ for another Act of Parliament to take this Scandalous 
29 Bill off from the Roll. They it ſeems did not look up- 
[1 on the private Judgment of the Clerk of- the Parliament 
18 to. be ſufficient to adjudge of our Author's Na/litzes in 
themſelves ; though that private Judgment determined 
in favour of what they lookt upon to be the Right, joyned 
with the Poſleſſion. ob # 

I come now to conſider the Statute 11 Hen. 7. c. 1. 
the Preamble of which declares, That the Subjetts, by 
reaſon of their Duty of Allegiance, are bound to ſerve 
their Prince and Soveraign. Lord for the time being, in 
his Wars, for the Defence of him and the Land, againit 
every Rebellion, Power, and Might reared againſt him, 
and with him to enter into Service, if the Caſe ſo re- 
quire. | 
| And that whatever the Succeſs fall out to be, "tis not 
| reaſonable, but againſt all Laws, Reaſon, and good Con- 
| ſcience , that they, ſo going with him in his Wars, at- 
BÞ " tending his Perſon, or being elſewhere by his Command, 
ſhould loſe or forfeit any thing, for doing their true Dnty 
and Service of Allegiance. 

Thereupon 'tis Enacted and Eſtabliſhed by that Parlia- 
ment, That no perſon from thenceforth, that attend upon 
the King and Soveraign Lord of this Land for the time 
being, in his perſon, or do him true and faithful Service of 


| Allegiance, ſhall- for that be vexed or troubled, either by 
| Ad of Parliament or otherwiſe. 
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- -Qur Author, by what: has been already ſaid, will find 

the-miſtake'that he is under, when, he lays the Lawyers 

agree, That it is this Statute only, which has extended Det. f. 5: 
the - words Seignior le Roy in 2.5 Edw. 3. to comprehend 
an UVſurper in poſſeſſion, as King for the time being, where- 

as before, 2.5 Edw. 3. meant Lawful and Rightful Kings 

| ouly. What 1s already (aid to that purpole, will, I be-. 

S . "lieve, fatisfie every one, that the Judges, who are Expo- 
ſitors of Statutes, and were to put that Act in Execution, 

q did never look upon themſelves as competent tor the de- 

. 
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termining the Title of the Crown, but lookt upon him! 
to be'Sezgnior le Roy within that At, who executed the 
Office of King, in adminiſtring Juſtice, and proteRing 
and defending the People. The end of that Statute i r 22.7. 
as I have ſaid before, was not ſo much to make a ſolemn 
Declaration of . the Law ( which all through it 1s taken 
' for granted, as an indiſputable Opinion of that time at 
leaſt) as it was to condemn the way that had too often 
been lately taken, to deſtroy the good Effes of the Law 
in that- particular ; by making ſo many revengeful Acts 
of Attainder upon every change. They endeavoured, 
as far, as the Nature of the thing would admit of it, to tie 
up, even 'the Hands of future Parliaments, from acting 
contrary to that eafie and reaſonable Rule : And havin 
done that, little thought they had left a Liberty to pri- 
vate Men to vent -their. Opinions and Fancies, raiſe 
Scruples in the minds of . People, and write Books to 
prove that 'a King is no King, nor to be obeyed ; And | 
that a bare Right to be a King, ( which ſuppoſes and | 
unports in the very terms themlelves his being difpoſle(- | 
ſed of the;Fhrone and Office )..makes him, the Only | 
Perſon meant by the words Seignior le Roy ; whereas he EE 
that is in full poſſefiion of the Office and Government, 


fy 


is quite out of them. 
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RefleSions on the Caſe of Allegiance © 
But to ſhew our Author that the Notion was not quite 
new, and firſt introduced by this Statute to ſerve a par- 


_ ticular turn, nor the Opinion of Lawyers only, I would 


refer him to a Treatiſe, Entituled, 4» Hitorical Account 
of ſome things relating to the Nature of the Engliſh Go- 
vernment ; there, f. 40. He will fiad the words of a great 
many Hiſtorians quoted, which I will not Tranfcribe, alt 


_ cenſuring the A of thaſe Nobles, who, upon diſlike 


to William Rufus that was poſleſled of the Government , 
did endeavour to dethrone him, and advance his Elder - 
Brother Robert to the Throne, as an Execrable Fatt, 
calling them Trazterous, Perfidious, and Perjared Per- 
ſons : And declaring, that they who ſided with Wz4zam, 
were Faithful to their Earthly Lord > Though as appears. 
in the ſame page, thoſe very Hiſtorians agreed, that Ro- 
bert had maniteſt Right to the Kingdom by courſe of 
Hereditary Succeſlion. | 


| Nay, for want of other Authorities, [ would venture- 
to make Uſe once more of our Author's A 1 Eaw. 4. 
which not only very fully aſſerts, That the UVſurpers- 


were by their Vſurpation poſſeſſed of the Regal Power , 


Eſtate, Dignity, Preheminence, Poſſeſſion, and Lordſhip- 
of England, to which purpoſe ir was quoted before, 
but goes on; By Edward the Fourth's removing Henry 
the Sixth from the Occupation, ©ſurpation, Intrufion, 
Reign , and Governance of the ſame Realm of England 
and Lordſhip, to the Univerſal Comfort and Conſolation. 
of all his Subjefts and Liege Men, plenteouſly joyed to be 
amoved aud departed from the Qbeylance aud Govern-- 
ment of the Unrighteous Oſurper, &c. Our Author 
may with little pains kart what the import of the 
Term Obeyſance was at that time lookt upon to be. = 
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 ., Jo's King in Poſſeſſion, 8c. 

I confeſs, the At of 11 Hen. 7. to me ſtems to make 
the moſt Solemn Declaration of this, ' as a Rule not to 
be varied from, That Allegiance is due to the King for 
the time being ; And 'tis the Subjects Duty to pay 1t to 
him ; And I would deſire no more from any Man, but 
that he would read it over attentively, to make him a 
Judge between my Author and me, whether ſuller words 
could reaſonably be thought of to ſilence all Opinions 
to the contrary : Let us {ce how our Author quits him- 
ſelf from them. | 
1 believe he will not rely much upon the firſt Obje- 
Ction he ſeems to. make, That only the enatting part of Cale. j.2p: 
a Statute is Law ; Ve brings it in with an 7, and never 
takes it up again : ſo that at preſent, without detainin 
my Reader in the Proof, that it is day when the Sun 
ſhines, I will take it for granted, That what an Act of 
Parliament recites or declares to be Law, is ſo. And 
then inſtead of what our Author has ſet down as a// that Cate. f. 27; 
this Statute proves ; It proves thus much at leaſt, 7hat 
it is the Duty of every private Subjet, to attend and pay 
his Allegiance to the King in Poſſeſſion; And contrary to 
the Laws as they ſtand at preſent, and to all Reaſon and 
good Conſcience, even for a Parliament, whoſe Power can't 
T withſtood, to make his ſo doing Penal to him, 


,F 


| Pra- noe 7 v5. 
Atiſed according to this Rule, but made uſe of the fame +0 


Liberty former Kings and Parliaments had taken, of reak- 
ing his Vengeance on thoſe that oppoled him : He was 
too fond of the Crown ; He would not elſe have ſet up 
for it, without any Right at firſt: And it is not to be. 
imagined that he, who made no {cruple of obtaining it 
againſt Kight, and put off ſo long the making his 
Poſteſſion juſt, when he had ſuch an Opportunity of doing 
G 2 i, 


I will agree to him, that ZZex. 7; himſelf had not x 
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Caſe. f. 18. 


2 5 an 7 ©, s _ + 5 - v1 oo 3 4 
y 2. ; b wala RE ' 1 __ mots Lat ts n X ” det ; 4s. FoSy © WELLES; 
» ; Wo STE P . WH'4 SED k £ « 5 6" Y : F oh FRE" IF Cn As EI ROSS as SAS EM ) "I" as, I" k % WA E oa EY 
& "4 * LC SD * TS: » 2 2 w . FA. A "2 & : « ,» ET. TM 135 © BS 3% ay \ 4 AY, + * . Re ON * 0 21; BIG. . 4 & eF G » 
p, bs) ” * ? q : . - . ". . * 8. 4h I RR . v oP - ; _ r 
es 6 » ons < : By } of % _- Et? 3 " oF -. "0 ST & - &Þ: \-Y bond __ Pas L 
> "ib L : ; * _— EP OE OE at, AS OR STY 
. "I" - : # % <9 of » Os 4 - 
s " : "a8 : 6 3 0 - 
i» s . A . ro &-x S » 
Y * I : a, n 
/ . of 
: ” _- 
: , . 
- 


it, by marrying her who had the uridoubted Ripht:would 
make any difficulty of ſecuring himſelf in thar poſſeſſion 


by any means whatſoever : This criminates him in his 


Morals, proves him to be a Man whom Intereſt did Rule, 
to the doing things which he was convinced were againſt 
Reaſon and Conſcience; and proves no more. - Nay, [ 


muſt offer in his Excuſe, that he afterwards made what - 


amends he could, by condemning his own former Il, 
and uſing his utmoſt endeavours, that the poor Subject 
ſhould never be harraſſed and puniſhed at that barbarous 


_ rate more. 


Cale f. 29. Can a Man be real in ObjeRting to 4 Law, agreed un- 


to and paſſed by thoſe Perſons, whom ' the whole Body 


of the Kingdom thought fitteſt to repreſent them, and 


to whole Integrity and Underſtanding they entruſted 
their deareſt Concerns : That it was made by an Uſurper 
in Title, and 'tis not '( he determines it ) for the good 
of the Community : -Yet ſuch Laws as are for the Pub- 
lick Good, he agrees, are valid, though 'paſſed by an 
Uſurper. Nay, our Author goes further, ani enquires, 
by helps dehors as the Lawyers call it, Foreign to the 


wards of the Act it {elf, what the End and Deſign of - 


the King ander-hand was, in procuring the Statute ; and 
that, he diſcovers to be nothing leſs, than to ſecure him- 
ſelf in his Unjuſt Ulurpation;; becauſe Perkin Warbeck 
happened to be-up in Arms about that time ; ſo that he: 
propoſed to himſelf to lecure his Tie by that Act againſt 
the Houſe of Tork:: And that Defign: ſhall make this Sta- 
tme void, though Perkin prove the Son of a Begperly 
Few, and the Queen, who had long before beea Crowned; 
and Reigned with him, had undoubtedly the true Right 
to the: Crown. | | 


Neither 
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- | Neither can I yet work my ſelf up to think, That 
the EnaCting a new Law, 1n a particular Caſe, contrary 
to the purview of a precedent general one, is a total 
Repeal of that Law. As for inſtance : Suppoſe in the 


} 1 FA 


: 
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Caſe of my Lord Strafford; Becauſe he was attainted- | 
by A& of Parliament, without Proof by two Witneſ: 


ſes, and for Facts, none of which, conſidered ſingly 
and by themſelves, amounted to High Treaſon, but 
made a great accumulative Crime, therefore, if it had. 
not been for the Caution uſed, That the like ſhould ne- 
ver be drawn into Precedent or Example, from that time 
forward, a load of leſſer Crimes muſt have grown up 
into one High Treaſon, and the Statutes of 25 Eb. 3. 
&c. had ſtood entirely Repealed in thoſe points : They, 


for {© much, having in effect been declared to be null and Cate. { 31 


invalid by a Lawful King, and Parliament. 


- But beſides this, as to his Inſtance of the Duke of Nor-- 


thumberland's Attainder ( not to mention a great many 
other things which hinder its amounting to any manner 
of Proof of what he brings it for ) I muſt teil hun, 
that the At confirming, that Attainder did not in the 
leaſt contradict the Statute 11 Hen. 7. for that he was 
attainted. upon the Statute 2.5 Edw. 3. without being 
withio any help from this Statute ; And therefore 


his Attainder was. Legal, though it had never been. 


declared fo by ACt of Parliament ; though the Queen 
thought fit to. make matters ſure, and put thar 
in for Company, with the Attainders of ſeveral others, 
who were attainted upon. other accounts. The Lady 
Jane was never ſuch a Queen in poſſeſſion as is within this 
Law, or to be accounted ſo: She was, 'tis true, Pro- 
claimed by ſome few of her Friends, and fo was the oe 
wn Duke 
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Duke of Monmouth in the Weſt 2 But did ever any one 
ſay or imagine, that ſuch a Poſſeſſion” entituled” one to 
the Allegiance of the whole Kingdom ? That 1s as Ex- 
travagant on the one ſide, as our Author's Opinion on 
the other : Temper them, and make it neceſſary to the 
obtaining ſuch a Poſſeſſion without a Juſt Title, as. ſhall 
claim the Duty of SubjeAtion, That there be a quiet 
and peaceable Submiſſion to the Perſon who fills the 
Throne by the Body of the Nation, a Recognition of 
him by the States, the Treaſure, Power, and Strength 
of the Kingdom in his hands, Publick Juſtice admini- 
red only by thoſe that are commiſſtonated by him, &c, 
and you'll find the Go/den Mean. e 


The Obſervation made by the Author, That Queen 

Mary was no more than Proclaimed, when the Duke was | 

Tried and Executed by her Authority, makes nothing a- 

gainſt this : She had de jure a Title, and a notorious one 

too, for that the Succeſſion was limited unto her þ 

Name in-Zenry the Eighth's Atts for the Succeſſion, be- 

ſides her being his Eldeſt Daughter : And [ will grant to 

him, that he 1s much 1n the right, when he athraas, That 

_ *Cafe. #48. ( at this day”) the next Heir of the Blood ®s actually 

Def. / 7+ King, and in poſſeſſion, from the very moment of hu Pre- 

| deceſſor's Death, aud bas a Right to the Allegiance of his 

Sabjefts from that time, | have told him all along, 

though leſs may amount to a diſturbing or diſquieting 

hym, that there muſt be more than a bare Proclaiming 

of another to diſpoſſeſs him : The affirming of which, 

15 not in any ſort inconſiftent with their Principles, who 2 

maintain, that Submiſſion is due to a King, who has 
obtained a - ful! poſleffion of the Throne. So that the 
Author might have ſpared the mamerly Queſtion he puts 

to Dr. Sherlock upon this Occaſion. Defence, f. 55. 


His 
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His Argument is the fame, Caſe. f. 34. King Henry 


the Eight having indulged himſelf very greatly in the 
taking and diſmiſſing oft Wives, did from time to time, 
according to the run of his Aﬀections, make ſeveral 
Laws for the Settlement of the Succeſſion ; and laid 
great Penalties on the Infringers of thoſe Laws, and 
particularly on ſuch Perſons as ſhould Ulurp upon 9- 


thers, go. whom, by the plaia and expreſs words of the 


reſpeQive Ads, the Crown was limited. and entailed: 
Theſe Laws were very neceſlary at that time, becauſe. 
from the unuſual Liberty he had taken ,in that particular, 
of neceſſity great ambiguities aud doubts muſt ariſe con» 


cerning the: ſeveral Titles, which might be- pretended to- 
the Crown, and thence would probably enſue great effuſion: 


of Blood, &c. as the Statutes 2.5 ZZ. 8. c. 22. &c. ſpeak. 


To-prevent this, he very orudently takes care to tell: 


his SubjeQs, by AA of Parliament, where their Obe» 


dience ſhall be paid, names the Perſoas in courſe as they 
ſhould ſacceed ; And forbids, under the greateſt Penal-- 
ties, any One to Ulurp upon or Claim a Title otherwiſe- 
than according to thole Limitations. Theſe Acts ( fup-- 
that Aqts of Parliament can alter the Hereditary 
of Deſcent, which perhaps my Author and fome- 


Courk 


few others will not agree, but I cant bring my {elf tq- 
make any doubt of) amount to no more than this : That 
any 'who ſhould: offer to break. through that Limitation, 
ſhould be Ufurpers, and thoſe that ſhould aid and aſfliſt: 


them therein; be Traytors. I have not yet pretended: 
that thoſe who. aid and abett one that has no Title, and: 


put him into the poſle{ſion of the Throne,” are inno- 


cent;. or that the Act of Exaking an Ulſurper to the- 
Throne, is juſtifiable :. All that I contend for, is, On 
| ICE. 
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tends to prove, or againſt what T propoſe to my ſelf to 


defend : They laid. not any Obligation on Conſcience 
contrary to the Statute 1x Hex. 7. But provided only 


to ſecure the Poſlefſion to thoſe mentioned in that. Ser- 
tlement, by making it Death for avy to attempt, or 
aſliſt in the breaking of it. But I will for* once ſup- 
poſe, thoſe As had in expreſs words Enacted, That, 
if Perſons contrary to thoſe Limitations, did*get info 
the Throne, and obtain a full Poſleflion of it, all thoſe 
who had been Afliſtant unto them in their fo doing ; Or 
who ſhould afterwards ſubmit to thenr, ſhould be pus 
niſhed as Traytors: Yet this would amount to no more, 
than that the general precedent Law, and the Obliga- 
tion of it, was Suſpended and Repeated as to this par- 
ticular Inſtance ; As if it had in expreſs terms ſaid, In 


theſe particulars, when the Right ' of Succeſſion is ſo 


plainly determined to the Subje by a competent Power, 


that there is no poſlibility. of his being miſtaken in it, 


unleſs he. be fo, wilfally : Whoever attempts any thing 
contrary to them, ſhall not haye benefit of Indemnity 
from any former Laws, but the Perſon ſet up, and all 
his Adherents, and thoſe that ſupport him-in his Uſur« 
pation, ſhall be puniſhed as Traytors. This would have 
been ſo far from a total Repeal, that it would rather 
have been a Confirmation of the precedent Laws in all 
other caſes but thoſe particular Inſtances. .. . 


The 
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dience to them after they are in quiet poſſeſſion : So -_ . 
_ that theſe Acts make nothing for what -my Author*in- 3 
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thoſe Laws of H. 8. for the eſtabliſhing the Succeſſion : 
Suppoſing them to have laid an Obligation upon Con- 
ſcience, contrary to the general Puryieu. of the 11.H. 7. 
| for 'the time to which'they extended, yet the matter of 
| them is long fince ceasd : And I can't find any Reaſon 
| or Authority to prove, that a_contrary proviſion, on- 
1y for a fixed and determinate time, does, for ever, re- 
 peal a general poſitive Law. : Lg 4 
The late Oaths of Obedience in Queen Eliz. and' | 
King James's times , have left the Title to the Crown, | 
_ as general and unſettled as it was in the time of { 
H. 7. So that the Subjects are now. obliged by Vertue 
of thoſe Oaths, to the true Succeffors 1n . the: Kingly 
Power 3. and I think what' 1s already ſaid, makes it TT 
plain, that a private Subject muſt look upon thoſe 
who are in full and quiet poſſeflion of the Throne, | 
to betruly and lawfully fo, till they are either deveſt- | 
"ed of the Power, or their Right condemned by. thoſe | 
that have Authority to do it. The word: Heirs, I own | 
is joyned to Scceſſors in theſe Oaths ; but if ' either, - 
as the Lawyers ſay, Heres dicitur ab Hereditate., ' or | 
the words of themſelves, -being joynt, extend only tg ; 
ſuch an Heir as is a Succeſſor, (as I muſt think, till I 
hear better Arguments to the - Contrary, then I ever 
yet have met with,) theſe Oaths will make for, not 
_ againſt me. | 
However Ican't find any contradiction hetween theſe | 
Oaths and the Statute 11 H, 7. They do not: ſpeak 
Ad idemr. + Tis too groſs to be put upon any Man at 
this time of day, to ſay, Theſe Oaths oblige us to any 
certain Perſon under the name Heirs aud Sucreſſors 
during the life of the Poſleflor ; ſo-that the end of 
theſe Oaths was to put an 'Obligation on Conſcience 
to prevent the At of Ulurpation, and preſerve the | 
8 Govern- 4 


F 


Refleftions on the Caſe of "Allegiance - 
Government Hereditary : The A& of H. 7. ſuppoſes 
that ſettled, and declares what a Subject is to do when 
4 6 OR Re UTH'T : 

Beſides I think the Lawyers generally agree it for a 
Rule, That it muſt. be a very plain Contrariety, and abſolute 
Tnconſiftency, that ſhall effec a Repeal of a former by a ſub- 


ſequent Statute, without expreſs words of Repeal : And 


that a Law being once eſtabliſhed, with the univerſal con- 
ſent of the whole Kingdom, -it muſt not be look'd upon to * 


be abrogated by any ſtrained Conſtruction of general and 
ambignous Words, And if this be true, I am ſure the 
Stat. 11 H. 7. ſtands yet unrepealed: by any of the 


Laws our Author has produc'd againlt it. 


Caſe f. 36. 
Defence -: 


fe 47+ 


\ Tcan't but wonder to hear a private perſon deter- 
mining, 'That a Statute, That 1s, a Law of the Land, 
muſt be lookt upon as wull and invalid, in reſpet of 
the matter of it, becauſein his Opinion, It eſtabliſhes Inz- 
quity, and is made, as he ſays, Caſe f. 32. T9the diſhe- 
riſon of a lawful King, That 1s, a King of the Laws 
making. In plain Eregliſh this amounts to thus much ; 
The Title which the King has to the Crown, tho it 
belongs not to him, either by the Law of God or 
Nature, but by a poſitive- Law of the Land, can nei- . 
ther be wholly defeated, '6r abridged in part, nor the 
Power or Rights of it moderated for a certain time, by 
as poſitive a Law : This 1s a very Paradox, and needs 
a man of our Author's Learning and induſtry to make 
it look colourable. | 

This and a great deal more of our Author's argu- 
ing, Caſe f. 37, 38, 39, 40, 41. will fall to the ground, 
if he will, till he proves the contrary, admit, 1. That the 
word King does not neceſſarily import int ſelf, 1n all 
places, any- certain- and determinate Rights and Pri- 
viledges; but that the poſitive Laws of the Land are 


Bounds unto, and may preſcribe the Order and Form of . 


legal 


to a King in Poſſeſſion, &. 

legal Ligeance, and may enlarge or abridge thoſe - 
Rights which the name K 7g, according to the natu- 
ral extent and ſenſe of the Word would have enti- 
tled the Perſon unto. And 24dly, 1f I could prevail 
upon him not to lay ſo much dtreſs upon that Word, 
when 'tis joyned to de jxre 3 not ſuppoſe him ſtill in 
- poſleffion of the Office, but fairly Engliſh it, a Per- 
ſon who has Right to the Office and Government, but 
1s wrongfully put out of it. | . 

The-tallacy grounded upon the latter of theſe, runs 
through ſo many parts of the Book, that more than 
half his arguing part might have been faved, if he 
he would have ſtated it truly : If he would but agree 
to me,. that the word Kirg, 1s rather a name of pub- 
lick Office than perſonal Right, there would be an end 
of a- great part of the Diſpute. Let ns turn it into Co- 
vernour and ſee how the. Queſtion will then ſtand. 
PVVhether. in this Government, the SubjeFs are to pay their 
Service and Duty to him that is in Fa&# their Governour, 
tho he obtained the Government by unjuſt means, or to 
him who ought to be their Governour, but plainly 7s not, 
or has a Power to exerciſe any Ads of Government , ei- 
ther over, or in defence of them. IT am apt to think it 
would be-an-hard thing for a man of very great 
parts, ſo much as to amuſe any man, if he would - 
ſtate the caſe ſo; or to perſwade him, that the Duty 
of the perſon governed, has any relation to the Right 
of the perſon, diſtin from the Office. In ſhort, That 
private man goes beyond his Line who looks upon 
him that 1s out of Poſleſſion to be his King, or acts 


.- accordingly, when the Throne is filled with a Poſ- 


| ſeffor qualified as I have. before ſet down : And if 
ſo, the Statnte 11 H. 7. implies nothing of that Con» 
tradiction which. the Caſe f. 53. fixes upon it. 
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objected-to me, That Iam coming within the reach 
of that miſchievous Poſition of ſeparating the Perſon 
and Office : It was always my Opinion that the do- 
ing tt- (as it has been formerly 'made uſe 'of ) 
would be in confequence verypernicous and 1s con- 
trary to the Rules of Law. Themiſchief of that Po- 
ſition is, the diſtinguiſhing between-the Kings Actgand 
Capacities, while he is a King and 1n Poſlefſion : to 
ſay ſome of his As are thoſe of his natural perſon, ſe- 
parated from his politick Capacity, and upon that ſup- 
polittorrto take a liberty of acting againſt his natural 
Perſon, - as ſuppoſing that diſtin& from his politick Ca- 
pacity,. This appears to be the Mffchiet, by what 1s 
quoted out of Calviz's Caſe ; - where 'tis ſaid, That Lige- 
ance is due to the natural Perſon of the King, whith 3s 
ever accompanied by the politick Capacity, and the 'politick 
Capacity as it were appropriated to the natural Capacity 3 
and_tis not due to the politick Capacity only, that 3s, to- the 
Crown and Kingdom diſtin# from his natural Capacity, And 
by the Att of Uniformity, which declares it a Trayte- 
rous - Poſition, #o take Arms by the King's Authority a- 
gainft bis Perſon : This ſhews, that the 111 of the diſtin- 
ction condemned there, hes in the ſeparating the Ca- 
pacities when they are really joyned ; that” is, when 
rhe natural Perſon 1s in pofſeſton of the' Kingly.Of- 
fice - to ſet him up to. fight againſ himſelf, his own 
Authority againſt his Perſon ; this 1s contrary to Law, 
which, as it appears before , conſolidates the natural 
Perfon with the politick. Capacity. I am ſo far from 
denying this, that it 1s'the ground whereupon I take 
Obedience to be due to a King de faFo : But the miſ- 
chievous part does not at all reach our Caſe, where 
we ſuppele him, who has a Right to be King, to. be 
utterly difpoſietied and deveſted of the Office, and 

| the 


5 Reflexions on the Caſe of Alegiance ig | | 


- -] would not be miſtaken in this, ſo as to have it 


to a King im Poſſeſſion, &c. 53 
'the Right of the Poſſeflor ſolemnly recognized by the 
Body of the People : There , *tis not a nice diſtin- 
tion that ſeparates between the Capacities, but e- 
R vident Fatt and Truth, common Senſe, and the- 
Ke - Laws of the Land ; and to the Perfon, as a Perſon 
deveſted of the Office, Allegiance 1s not due. That it 
was a very great wrong unjuſtly to deveſt the Per- 
ſon of the Office, and put another into it, can't be 
doubted ; and 'tis a part of that wrong, that he is 
thereby deveſted of that which makes the Relation 
between him and the People, that of right ought to be 
his Subje&s, and 'pay him Allegiance 3 but till he re- 
unite the Office to his Perſon, the wrong remains, 
and the Relation during that time fails. 
It may be very well maintained, that the Statute 
11 H. 7. ſhall have all the Effect and Operation the plain: 
Words of it will reaſonably bear ; and yet none of 
thoſe diſmal Breaches upon the Conſtitution, and Ca- 
lamitons Confequences ſet forth, Caſe; f, 38. at- 
tend it. 2 ons Om 
- That the Fundamental Conſtitution of Erglard 1s a 
Monarchy, and that ſettled antecedently to any Sta- 
tute Law, will be very readily. agreed to him by me : 
- But he goes a little too faſt when he infers thence, 
That therefore there muſt of neceſſity be ſome certain per- 
ſon in.every Age, in whom the Conſtitution veſts a Right 3 
by -vertue of which, be ig, lawful and rightful King of this- 
Realm *: For 'tis not @fF abſolute neceſlity that the par-- 
ticular Race and Family ſhould be part of that Fun- 
damental Conſtitution. | 
May it not be rationally ſuppoſed that the Framers 
.of our Government proceeded by degrees; firſt, de- 
bated what the form. of the Government 1n general 
ſhould be 5 and fixt upon a Monarchy : What kind of. 
Monarchy would make another ſtep, and I will op 
poſe. 
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canvaſing for it, they agreed, it (hould be an Heredi- 
tary one, ſuch as ſhould be governed by the courſe 
of deſcent, not eledive : This in common ſence it 
mult” be preſumed they did, before they came to fix 
upon certain Perſons or Families, into whoſe hands the 

ſhould put the Government : Nay tis impoſhible to 
maintain our Government to be a limited or mixt Mo- 
narchy in its nature , without ſuch a ſuppoſition : ſo 
that I can't by any means look upon the particular Fa- 


mily to be any part of the Original and Fundamental © 
Conſtitution 5 but at moſt , only a-ſecondary one, a 


putting the Conſtitution that they had agreed upon in- 
to Act and Execution : And therefore 1t may very well 
be, for any thing that I can find in reaſon to the con- 
trary, That the Government may fall into the hands of 
perſons, that haye no relation to the Line of the Prin- 
ces firſt ſubmitted unto, who ſhall yet have a Right by 
vertue of the Fundamental Conſtitution. 

Our 'Author has almoſt yielded me this in his firſt 
Preliminary : But to vary that inſtance a little : Sup- 
poſe during the Life of him that ſhould happen to be 
the laſt of the Race of our Princes, He and his Par- 
liament ſhould agree, that after his death another Per- 
ſon and his Race ſhould ſucceed to the Throne accor- 
ding to the dire&ions and- Meaſures preſcribed by the 
preſent Laws, would any body queſtion his right to 
ſucceed > The Fundamental Bovernment wauld be 


{till the ſame 3 A mixt Monarchy according to thepre- 


ſent Conſtitution : And I cannot per{wade ny ſelf that 
in the Conſtituuion it ſelf, the intereſt of the particular 
Family was ſo highly regarded, as that the one muſt 
neceſjarily fall with. the other. Our Author indeed 


Defence f- ] find thinks, that becauſe Hereditary is joyned to Mo- 


narchy, when once it falls to another Family, the Mo- 
narchy 


Refleions on the Caſe of Alegiance : 


poſe that, to prevent the 11. effetts of Ambition and - 


narchy 1s gone. ' An Eſtate in Fee-fimple has this Qua- 
lity, that. 1t 18an Eſtate of Inheritance : That is, an He- 
reditary Eſtate : If therefore the poſleſlor transfer it 
to a Stranger, muſt the Eſtate be gone ?. ſuppoſe He- 
reditary ſhould be expounded in the one caſe as well as 
the other, to {1gnifie ſuch an Eſtate as will of its own 
nature deſcend to Heirs, and veſt in them a Title if 
the Diſcent, be not interrupted, by ſuch methods as 
the Law allows of : And be .lookt upon.. to be ſet in 
oppolition to EleFive in the one caſe, and an Eſtate 
determinable upon the death of the Party in the other. 

I confeſs I ſhould think 1t an exceeding of their Po- 
wer, for a King and Parliament to turn. this Govern- 


ment into a Common-wealth; for they a& under the 


preſent Frame and Conſtitution: Whenever that is. 
diflolved, they have no. longer a right to aCt as Repre- 
ſentatives of the People ſo that they cannot, for them 
ſubmit to a new form of Government. To the doing 
any thing of that kind, there muſt be firſt a diffolution 
of the preſent Frame, and then, either all muſt joyn. 
in the erecting a new one, or they muſt, 'after they 
are reinſtated in the Liberty which they had by na- 
ture, agree upon. ſome method of being repreſented, 
and delegate their Right and Power to ſuch Repre- 
ſentatives. This ſhews thatthis opinion does not offer: 
at the warranting a ſubjection to any Uſurper, but 
ſuch an one as 1s in poſleflion, under the form the 
preſent Conſtitution allows. All others, not agree- 
able to this Frame of Government, are in, above or be- 
fide the Law, and conſequently have not Right to Le- 
gal Allegiance,which 1s the reſult of the preſent Conititu-- 


tion, and of Laws made for the preſervation: of that. 


Such a Power may hold me in {ubjection as a con- 
quered Man or a Slave, and for the obtaining my 
Life or Freedom, I may anew .ſ{tipulate with them 3 

| | | and. 
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and from that time they may juſtly claim my. Allegi- 
ance by vertue of that ſtipulation : I may ſtipulate a- 
new, 1 fay, if my former allegiance obſtruct 1t not : 
But that may very well fall out to be the caſe, for 
till there is an entire diffolution of the, Government 
( whether that muſt be done by the agreement of all 
who have an intereſt in it, or that a majority will de- + 
termine the reſt ) I own that Allegiance is due from | 
every private Man ſome where; And I amſure I may, 
without contradicting any thing I have hitherto faid, 
fix the right to it in the Perſon of the King de jxre, 
where the Kingly Office is not exerciſed by any other : 
But where another is poſlefſed of the very Kingly Of- 
fice, which is wrought into the Conſtitution 1t ſelf, 
and he puts in execution all the ſame Laws by which 
rightful Kings ought to govern; to that Office, and 
the Perſon poſſeſled of it, my .Allegiance is by thoſe 
_ due, and no Law makes mea Judge of the King's 
ttle. t 
And it was upon this Ground undoubtedly that my 
Lord Chief Juſtice Hales (who plainly held the Law 
in the Caſe of the Statute 11 H. 7. to be as Inow main- 
tain 1t) would never try any Treaſon or other Offen- 
ces againſt the State, as our Author ſays, while he was 
Judge under Cromwel. "= | | 
But to return : What if I ſhould ſuppoſe, (as ſome 
wiſe Men have affirmed) that when our Anceſtors 
heretofore ſubmitted to a certain Family, to take a- 
way occaſion of Faftions and making Parties, they 
confined the Crown to that Family, but did not ſo 
ſtrictly oblige themſelves to him who ſhould be next 
in Courſe of deſcent ; but that the States of the King- 
dom, who repreſent and include the body of the 


- Whole People, if they found him abſolutely unquali- 


fied and unfit for the Government-, might skip over 
him 3 


What would then become of the Suppoſition of « cer- 


" K "th. King in Poſſeſſion, &, © | 
him, {till keeping to ſome of that Line. (And fince what 
the Original Frame of our Conſtitution was, 1s not de- 
rived to us with any - certainty , by Hiſtory or Au- 
thentick Records, that may well be ſuppoſed to be 


our Conſtitution, i conſtant Prattice and Uſage, - tall - 


very lately, be'a probable proof of Right in things 
where the poſitive Rule is loſt.) If this were the caſe, 


tain Perſon, always lawful and rightful King, by Ver- 
tne of the Original Conſtitution, &c. But not to 
rely upon this, I muſt take leave to believe what I 
touch'd upon before, That it was the Form of the 
Government it ſelf, of which our Anceſtors, who fra- 
med it, were {o fond, and not of the particular Per- 


ſon or Family 3 tho they were by that Form to have 


the greateſt Truſt and beſt Share ( comparing them 
with particulars, not the whole Body) in it: And 
therefore I am fully ſatisfied, as I ſaid before, that 


the very Fundamental Conſtitution may remain, tho 


the Family ſhould be changed by a Competent Pow- 
erz and that no Injury or Injuſtice is done them there- 
by, ſince their Right was given them only by poſi- 
tive Laws, and may therefore” be taken away again 


= 


by the ſame means : And if '{o, after all our Author's <3 


Labour, the Statute 1x H. 7. does no ways break in 
upen our Conſtitution. If our Author would but ex- 
plain the words Kirg de jure, as I have all through 
this Paper preſsd him to do, we ſhould eaſily rid the 


Stat. 11 H. 7. of the Contradiction which he ſuppoſes caſe,f.39 


it implies. 
A King dejure has a Right to ſomething, as he fays 


that ſomething is the poſlefſion of the Throne, which 


will conſequently draw the Royalties and Revenues 
of that, with the Allegiance of the Subjeq. But till 
he attains that Poſſeſſion, in vertue of which the Right 
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to thoſe Royalties, Allegiance, &*c. belongs to him, 
he muſt content himſelf without them. 
And the ſame Anſwer ſerves to his other  ObjeQi- 
Cale, f. 40 on, That this Statute is againſt the Law of Nature, which 
our Anthor from that Huddle - of Inconfiſtencies. 
Calvir's Caſe, fays, makes Faith,” Obedience, and Lige- 
ance, due to the lawful King, &c. and fome parts of 'ent 
indiſpenſable, and not to be transferred. - - 

' It is not worth the while to argue any thing from 
Calvir*s Caſe, the Authority of - which can never be - 
of advantage to ether fide, becauſe there 1s ſcarce 
any one Propoſition (unleſs it be the very point ad- 
zadged) advanced through that whole Caſe, as 'tis 
reported by my Lord Coke, but what may be anſwe- 
red (that is, contradicted) by ſomething elſe of the 
fame Author in the fame Caſe 3 but to conſider ac- 
cording to reaſon, as much of it as our Author 

makes uſe of: I will not diſpute at preſent but 
that Obedience to Governours is due by the Law. 
of Nature that is, That the Law of Nature does ex- 
tend it {elf to Civil Societies when they are fra- 
med 3 and in general obliges ſuch as are in the Con- 
dition. of Subjeds, to pay their Governours all that 
' Duty, which, - accordiftg to the Frame of their Go- 
verament and Laws, 1s neceflary to the Maintenance 
and Welfare of that Soctety : Other natural Allegiance 
. there is none 3 -nor does the Law of Nature (tho 
our Author affirm the contrary, without offering any 

Proof or Reaſon for it_) lay before the Subje any certain 
Duties which they are to put in prafice, whether the par- 
ticular Laws of the Realm enjoyn them or not, and ſuch 
as no human. Authority can diſpence with, as long as they 
ſtand inthe Relation of Prince and SubjeF, This is a very 
wild Notion, and can have no Foundation in Reaſon : 
Take away the Relative Terms of Prince and S#bjefF, 


And 


to a King in Poſſeſſion, && 


and ſuppoſe that a Nation ſubmits to a particular Per- 


ſon after this manner : He ſhall haveRule over them, 


and govern according to ſuch particular Rules, as 
then are, or with their conſent afterwards ſhall be a- 


_ greed upon, and none other, Is not all the Freedom 


which they had by Nature, but their being obliged 
to ſubmit to the putting thoſe Rules in execution, 
left with them, and unſubmitted 3 May not any po- 


fitive Law afterwards alter, enlarge, or abridge thoſe | 


meaſures of Obedience and Submiflion, which were 
the Creatures of poſitive Law at firſt ? It may beſaid, 
it will be inconſiſtent with the name of Kirzg to have 
no Allegiance due to him. I would ask the ObjeQor, 
Which 1s more reaſonable, that a Notion, the Pedan- 
try of affirming poſitively what the zatural Senſe of a 
Term is, ſhould have Power over, and render infig- 


nificant, or repeal the plain Words of an expreſs Law 3 


or that the Law ſhould for once frame a new, tho 
it may. be an improper Senſe, forthe Terms, and o- 
ver-rule the Grammarian ? If the Law ſhould in ex- 
preſs words ſay, That he that has a juſt Title to - the 
Crown ſhall be ſtiled Kg de jure while he is out of 
Poſſeſſion, (tho that 1s not ſo, nor is that name ever 


 _ allowed him till he is reftored:) And he that is in 


Poſſeſſion Kizg de faFo; that during the time of his 
Poſſeſlion a temporary Allegiance ſhall be paid by the 
People to him, and not to the King de jure : I think 
common Senſe will ſay, that there 1s no inconſiſtency 
in this, unleſs the words Kizg de jure are ſo very Sa- 


cred, that they can't lower their Signification, to a 


poſitive Law, but muſt eternally carry with them 
one and the ſame extent of Power and Exerciſe of 


Authority. 
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_ That the Law of Nature obliges a Man to make Re- 


© . titurion for Injuries done, Fagree; but that muſt be 


out of what 1s his own, without Injury to another 5 , 
elſe, having robbed one, and having nothing of my * 
own wherewith to make him Reparation ; I might 
robanother to do it : So in the preſent Caſe, If I have 
been acceſſary to the unjuſt diſpoſſeſiing the rightful 
Prince, nature obliges me to make him what recom- 
pence [ juſtly may : .But if it fall ont, that nature does 
Not at all intermeddle with determining what particu- 
cular Perſons have a Right to the Government, Or 


Caſe |, 40. make one Man King, the reſt his Subje@s, but that the 


Relation between the Perſons governing, and to be 
governed, and the meaſures of Protection and. Obe- 
dience thence flowing, are cf poſitive Inſtitution, and 
the Effect of the particular Laws of the Land : And if 
the Laws of the Land have ſo fixt the Duty of my 
Allegiance to the King in Poſleflion, that, aCting in 
the condition of a private 'Subject, I can't withdraw 
it from him, without a breach of thoſe Laws, without 
taking from him what the Law has given him a Right 
unto : The Law of Nature can't oblige me to that 3 
nor has the. diſpoſleſled Prince any Right by the Law 
of Nature to claim or exact that ſatisfaction from me 3 
ſo that the Statute 11 H. 7. does not at all thwart or 
contradift the Law of Nature, or any Duty indiſpenſi- 
bly incumbent on the Sabject by 1t. 

This Conſideration will indeed aggravate the In- 
juſtice of my contributing towards ſuch an Uſurpati- 
on, and make People that have any ſenſe of Relj- 
gion, very cautious how they venture upon doing a 
thing of that kind ; where the very At of doing the 


thing, puts it out of their Power to wipe out any 


part of their former Sin, by an endeavour to make 


Reparation, without their contracting a new Guilt. 


Our 


to a King m Poſſeſſion, &c. -. "0% IJ 

Our Author compares the caſe of Obedience due Caſe f, 23. 
to the King, with the Caſe of the Subject, as to the 
Protection which the King 1s _— to give him : 
Theſe, I agree, are very fitly conſidered together, as 
mutually explaining and proving one the other. Let 
us ſee whether the reaſon of that Caſe will not fully 
come up to the proof of what I am endeavouring to: 
make out, | 

The King is obliged to maintain his SubjeFs in their: 
Rights and Properties not only while they are in poſſeſſuon, 
but alſo, when another has diſſeized them by fraud or vio- 
lence : True, he is to do the latter ( which carries a 
reſemblance to the caſe in queſtion ) as well as the for- 
mer : But it muſt be, according to the meaſures, and: 
purſuing the methods the Law -preſcribes. Where a 
ſabje& 1s diſſeized, Law 1s to precede force : There 
muſt be a deciſion by a proper Judge in his favour, be- 
fore there be a reſtoring him to his poſſeſſion : Till that 
be done, he is to quiet and defend the Poſleſſour in 
the Poſſeſſion, tho' gotten by fraud and injuſtice : The 
King himſelf, to whoſe Wiſdom and Authority the. 
Conſtitution has entruſted fo much, cannot by virtue 
| of all that Power doe the greateſt or leaſt of his Sub- 
jects that Right, which, he 1n his private Capacity un-- 
doubtedly knows belongs, and that the Law ought to 
adjudge to him; and ſhall we then fay, that, in the 
Kings caſe, a private Man, to whom the Law has g1- 
ven. no manner of Authority to judge of, any ones T1- 
tle, ſhall take upon him, by force, to attempt the un- 
ſetling a King, who is quietly Poſteſſed of the Govern- 
ment, becaufe he thinks another man has a better 
right? Is it. not more #greeable to the Compariſon our 
Author has made, and to the Reaſon of Mankind , 
Thatwhere there is aNationalSubmiſhon,in a Parhamen- 
tary way, to the Poſleflour of the Throne, Exery-poer- 

tender. 


Refleftions on the Caſe of Allegiance WG 
tender 'to impeach that Settlement, ought to wait for 
a Declaration of his Right by the States of the King-- 
dom, till which is done, Particular Suabje&ts , ought , 
with regard to common Safety and Peace, to acquieſce 
under the Power from which they receive ProteCtion, = 
and to which, by their Repreſentatives, they have : nh 
Submitted. | 

I own there may fall out very hard caſes fometimes, 
upon theſe grounds, and ſuch Objections as will not 
3 receive an eafie Anſwer : But I am fure it will be ve- 

ry ealjte to maintain, That the miſchiefs will be leſs 
in themſelves, and likely to fall out ſe/domer, than by 
allowing every Subject a Liberty to'embroil the State, 
upon a pretence that the Government is not in the 
hands 1t ought to be. | 

In matters of this kind in a #zixt Monarchy, there 
will be ſome difficulties in the Theory, that are un- 
an{werable. The notion of a mixt monarchy it ſelf, 
will-not bear a ſtri& diſquiſition: For, granting that 
of neceſſity there muſt in all Governments be ſome 
laſt reſort for the final determination of all differences 
(which will ſeem a very reaſonable propoſition ) any 
Man may immediately run it up to a Tyrarny or Po- 
pular Government. 

If the laſt reſort and final determination of Right or 
Wrong between the King andPeople, ſhould be agreed 
to bein the King; notwithſtanding all the Laws now en- 
acted, he may when he pleaſes ( in Theory ) make his 

- Will the ſole Law: For whenever he is minded to 
attempt it, after the matter's running through other 
hands, it comes at laſt to him to give the Rule, which 
1s the gaining of his point. Sq on the other ſide, if 
the People are the ultimate Reſort, and ſole Judges of 
the Rights of their Prince, of neceſlity their =—_ 

minations mult be obeyed, tho' they determine O_ 

is 


to a King in Poſſeſſion, & 6&5 © 
his true Right. And that will in conſequence prove — _ 
the Government no Monarchy , tho' he be in Poſleſli- 
on, and carry the name of King, there being a Power 
| ſuperitour to him, and to which he is accountable for 
his Actions. If both Prince and People are to join in 
it, and they differ in their Sentiments, there is no de- 
termination, and conſequently uncertainty and con-. 
fuſion. | 
This is the natural conſequence of driving up theſe 
notions to their heighth : But this 1s not therefore e- 
very day. the caſe : There is a- good old ſaying, 
that will interpoſe to ſave us: Ipſe res nolunt male ad-. 
miniſtrari, This will, notwithſtanding all thoſe fine no- 
tions, keep both the Parties from attempting ſucceſs- 
fully any thing extravagant, and utterly inconſiſtent 
with that mixture of Power, by which we-are ruled, | 
ſo much to our eaſe and advantage, tho' that mixture: | 
of Power can't be maintained in {tri reaſoning. I | 
ſay all this to this purpole : I find it is ſtrongly objed&-. | 
ed to what I have advanced ( viz. That a private Sub- 
ject after a ſolemn ſubmiſſion of the Kingdom to an. 
Uſarper in Title, ought not to attempt the reſtoring 4 
the King de jure, till there be ſome ſolemn deciſion in | 
his favour, the Power of which 1 have placed in the: 
States of the Kingdom.) That this way of applying to, 
the Parliament for- Juſtice, and making their Claim "4M 
there, may be prevented by the Uſurper's not admit- 
ting the States of the Kingdom. to. meet, or receive: 
ſach Claim, &*c. K 
Tf I ſhould grant that they have no Power of meet= 
ing: to that purpoſe, without the conſent of the Uſur-. * : 
per ( which I do not) and fo, that this is a defect in. 32 
our Laws, and one of the caſes againſt which a certain ; 
Remedy 1s unavoidably wanting in a mixt Monarchy 3, | 
yet I may.venture to fay, That if the rightof the diſ- 
polleſied 


wo. CY adn, 7 ” 


vention of 1660. did find Opportunities of doing 
_ right to the injured Prince-z and without them the 
People, whether they ozght_ or no, 1s one caſe z but 
I think I may venture to ſay they wi/ not long 
bear it, ts 
If Uſarpations do put us under theſe great 
Difficulties, the natural Influence that the Conſi- 
deration of that will have, is, that the Nation will ſab- 
mit unto and ſuffer but very few of them 3 and *tis 
a very unlikely thing, that the Rightful Prince ſhould 
be turned out without great Miſadminiſtrations. But 
after all, I think no one need be aſhamed of ownin 
it to be his Opinion, That if it ſhould unhappily fall 
out to be the Caſe, that one of that Family to whom 
the Crown was at firſt limited, ſhould be injuriouſly 
diſpoſſeſſed of that Crown 3 and the reſtoring him to 
It, conld be compaſled by no means, but ſuch as 
would lay a Foundation for daily Diſturbances and 
Civil Wars in future Reigns, that that Perſon's Right 
which was given him by the Laws, ought not. to be 
ſet in Competition with the Laws themſelves, and the 

Peace and Quiet of the whole Body of the People. - 
The Conſequences which our Author draws from 
his Suppoſition, that Cromwel/ had been made King 
(which I confeſs. would have been very miſchievous 
and qo: > move me not at all. In the firſt 
place z notwithſtanding what he affirms , That it was 
almoſt come to a Concluſron that he ſhould take that Title 
#pon him, 1 can't grant that there was any likelihood 
of his being a King in Poſleftion, entitled to the Pro- 
tefion and benefit of this Law. Perhaps he might 
have made an. Intereſt in ſome of the Army (though 
| moſt 


to a King'in Poſſeſſon, &c. 
moſt-People believe the fear of their falling off from 
him, kept him from 'it) to have proclaimed him 
and in the Houſe of Commons, or Parliament as. they 
_ called themſelves, to have ſubmitted to him. But I 

have before ſaid, a bare proclaiming one Kzzg won't 
do the buſineſs, for then -we may have . as many 
- Kings de faFo as there are Rabbles of People in /the 
Nation : But to make one who had no viſible Right 
before, ſuch'a King de faFo as may claim a Temporary 
Allegiance from the People, he muſt have not only 
the Power of the Nation in his Hands, and the Ad- 
miniſtration of Juſtice in his Name ; but (what Crow- 
well,- as he had been forced to -manage matters $or:the 
getting himſelf into that monſtrous lawleſs Pawer he 
enjoyed, could never have obtained,) the: Submiſſion 
of the remaining parts of the Conſtitution, the Lordsand 
Commons, : to him as their King and Governoar. Till 
that is- done, 1 know no Obligation-any private man 
is under of 'paying Allegiance'to' ſuch' a King, never 
having by himfelf or his Repreſentatives, ſubmitted 
to him. As on the other ſide, when that is done, 
and'I receive the benefit of Proteftion fypm him, till 
his 'Pofleſlion which prote&s-me is loſt z :or the Sub- 
miffion which 'was'made' for: me revoked and undone 
by an equal Power': I'know' nothing that can juſtifie 
my thinking my ſelf wiſer and more knowing than my 
.own and the whole Peoples Repreſentatives z and 
from ſuch' an overweening Opinion of my ſelf, en- 
deavourimny the'Diſturbance or Subvertion of a Govern- 

ment well and fully ſatled. 
* But why ihthe fecond _=_ ſhould ſuch Suppoſitions - 
of what »ay be, be uſed as Arguments : May we not 
fromthe Obſervation, That i no inſtance hke that did 
ever yet happen to ſet Conſcience ſo upon the Rack, 
rea- 
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| RefleBions on the Caſe of Allegiance 

reaſonably attribute ſome ſhare in- the Guidance of 

_ thoſe Af airs tothe Providence 'of a good God, who 
hitherto has3 and, as:we have reaſon nk that Ex- 


perience to hope, (unleſs by our Unthankfulneſs we 
draw/the contrary.on our felves) will ſtill continue to 

deliver us from ſuch Difficulties and Snares. 
- Tf all thoſe Advantages which our Author reckons 
up;iwould have follow'd his obtaining the Crown, 
andif itwas in his Power to have taken it when he 
had pleasd, Does not the neglecting thoſe Advantages 
ſeem to proceed from an Irfatuation, as if Providence | 
had: determined againſt him 2 And ought not that ra- 
| ther to-ſtrike an Awe and Reverence on the Minds 
of all People towards their prefent Majeſties Perſons l 
and Government 3 every ſtep of whoſe Undertaki 
and Progreſs till their Advancement to the Throne, 
ſeems. to: be a Series of Providences.; and the Effects 
of whoſe Government are ſuch,-.as a Man need not 
and in fear of 'being taxed with Impiety, if he at- 
tribute. the Cauſe of them immediately to God's own 


® 


Hand. {ES EC | 
| Before .oug) Author - comes. to. Anſwer Qbjettions, 
(which Pl1 -not meddlewith, but; leave them to ſhift 
for themſelves) he: produces/Twao:Arguments to-ptove 

| Caſe,f.48. his Aſſertion, andit would be:ivjuſt not-to take notice 
| of them. The firſt I have -granted; already, -and- it 
| makes nothing againſt me., -'The ſecond I will but juſt 
| | mention; and leave: the Reader to-make his.own Ob- 


Caſe f. 53, ſervations . upon | it. - *Tis, the; difficylty. of /know- 
ing who is a King i» Poſſeſſion:: It |'were: a great 
hardſhip to put the determining that upon the Judg- 
ment of ordinary Subjects, Perſons of mean Under- 
ſtanding 3 and therefore: for that Reaſon their Allegi- 
ance ſha}l not be-due "there 3 but /'tis nothing to re- 

quire 


- -. to a King in Poſſeſſion, & -, 0» | 
quire it of the ſame Perſons, that they be perfe& Ma- 
ers of our Fundamental Conſtitution, and-the Pedi- 
gree of the Royal Family, - that- they know Who 3t is Caſe, f. 56 
in whom the Crown is veſted, deemed, and judged by the 
Law : Theſe are things more obvious to them than 
-' © what they ſee and feel every day. 
This, Sir, I think ſufficient to be ſaid to what is ur- 
ged: from the Laws of the Land in the Caſe or De- 
fence, as far as they concern the Poſition I undertook 
to maintain. Perhaps the Reader may think I have ' 
copied the Author's Pattern, in offering things which 
ſeem to prove more than the Queſtion, accordin 
to. the ſtriftneſs with which I have ſtated it, required : 
I am not ſenſible that I have omitted the taking no- 
tice of any one Argument that is materially offered 
from the Laws, in conttradiction to my point ; I am 
fure if I have, it was paſt over for want. of taking no- 
tice of, not by deſign, as what I thought could not 
receive an Anſwer. . > $64 
But, Sir, when I have ſaid this, T muſt beſpeak all 
the favourable Allowances your good Nature can give, 
to what I have written, to the ill handling a good 
Cauſe, that would have born a. mach better Defence 
in the ſubſtantial.Parts of it 3. and more, to the Faults 
that 'I have been guilty .of in the manner of it : An 
ordinary Reader would hardly pardon the latter, be- 
canſe he will think a little care might have avoided 
themz and I am ſenſible how. guilty I am: of the 
worſt of that kind, abundance of Repetitions 3 which. 
muſt be tedious and-uneafie. All the excuſe that I 
can offer for my ſelf is, that the manner of writing 
in the way of Reflexion, (which obliges me often. to. 
take notice of the ſame Arguments uſed to different 
purpoſes). and not as an entire Diſcourſe, has _ 
t. 
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. that 'ynavoidable. And, Sir, you know 1 have-not' 


bad time enough allowed" me to ' make it fhort: 
Whoſe Fault that is To# ca beſt tell : And therefore, 
whatever others do, you in JE; muſt excuſe, © 
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riyative to. Frequent Communion in the Holy Sacrament of La Lords | 
Md, Eighth Edition. , 121. 
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_ Sir VV, Pet 0) Pla ical Aprons of Ireland, 86. 

- The Caſe of rhe Allegiance due to Soveraign Powers,'Stated and relate 
ncromtiagoo Gurigiann and Reafon, and the Principles of rhe: Gece England, 


ar Relpe&. to the Oath larely Enjoined of 
doh meh ob ies King William and Queen Mary. The &#th Ks cagrt 
A Vindicatin'of the Caſc of Allegiance due ro Soveraign Powers; in Roply 
roan Anſwer 10-2 oc. Phamphler Incizuled Obedience and "Gutorife to the, Pre- 
ſent Government, demonſtrated from Biſhop Overaf's Convocation book with 
a Poſtſcript in Anſwer ro Dr: Sherlock's Cale of Allegiatice (Fc: :qto- - «2. 
A Sermon Preached. OT bite-Hall before rhe Queed on.the - 17jhgt June 
. 1691. being the Faſt day: 
* ' A PraQtical Difcourſe nbernivg Dearh, the fifch Edition. Yate ll 
A'Pra&ical diſcourſe concerning a Furure Judgmepr; $9. (ville Publiſhed 
ln a; few days ) 
Theſe five by the Reverend Dr. Sherlock Dean of St; Pauls, Maſter of 
che Temple, and Chaplain in Ordinary to their Majeſties, 
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